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B4R © RIRATHERE ~ BURALAIRT ~ AIRTHE F] ~ Arrow )l ~ £IATT
BEH S BIATH B D B F RPN kT S
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1 OECD, Considering Non-Price Effects in Merger Control — Background Note by the
Secretariat, at 5-6, DAF/COMP(2018)2 (2018/05/04), https://one.oecd.org/document/
DAF/COMP(2018)2/en/pdf.
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JETE ) - PRITIREI SRR TR BGE - A AT {8 2 A S Ak BT A 3R
(EfEBuE e at ) - B AT 2 IBE e - EBE B Z
£

Tan

i 18 11 5 2 0 = M fH 4% ( World Intellectual Property
Organization, WIPO ) 20242 EREFEEL ( Global Innovation Index
2024) e AEEW (BEEEREEIIZER) - R RA < &
(RE R ERES) ) - EBFET8ER=IKEIFTEE (GI) ElHrfs
. HOEPEZRIRE— « B S R HIET KRR

2 OECD, Competition and Innovation: A Theoretical Perspective, OECD Competition
Policy Roundtable Background Note, at 5-6, 32-33 (2023/05/05), https://www.oecd-
ilibrary.org/finance-and-investment/competition-and-innovation-a-theoretical-perspec
tive 4632227c-en.

3 'WORLD INTELLECTUAL PROPERTY ORGANIZATION, GLOBAL INNOVATION INDEX 2024:
UNLOCKING THE PROMISE OF SOCIAL ENTREPRENEURSHIP, 52, 63 (Soumitra Dutta et
al., eds., 17th ed. 2024), https://www.wipo.int/web-publications/global-innovation-
index-2024/assets/67729/2000%20Global%20Innovation%20Index%202024 WEB3
litepdf. % B agliTipthe L5 - =28 p > ¢ FE 2kt f’lﬂ’%:}kﬁ‘ﬁ
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KT EF ~ 7238 - UGB FREIFRE R EF R - (08
HSEEFE - ASCHELISEBOOR B R B2 (AR BB E 55
FH) Zamilihs £ - BIRE 2RI EBI SRR G [F(EIRESE
B E2E A 2 SUek - BRI RE R Joseph SchumpeterfiKenneth Arrow
HIETam o DA BIRS AR (AR S EEZ R0k (Organisation for
Economic Co-operation and Development, OECD )) By o SHASL
IR R BRI - SR EER - ’KLAEBI ST hrEE
BT HIR] L2 A 2 e B f A A REORHE - &%
AR R AE R SR ELE AT - BRI AT A P AHBA R B AL
BRG] (DL T AT ) TIRERESE ) T BREET ) BB 0 R
ISP MGG AR AT BOR E B A P R i P R RS &

(Global corporate R&D investors) ~ QS+ B & ~ b4 B iz @ 3 FPN 2 & L 4F
(Gross Domestic Product, GDP) 2. F 4 +* ~ x4 £ J1%*GDP2L F 4~ v* & &) F
# 5 & (intangible asset intensity) % o > IR{E 2 P42 %}*ﬂ?—*ﬁ;}f;}%—’ I'f‘ﬁ:fﬁ'é‘ﬁi
PRI PR 2 T S QSA B R Ltk PIAQSE R < B L2
PR LA FnT 00 o) b &R ENGDPLF A v ik 0 Gap 0 iE R
FRARS P2 MG B GDPLF A Fdp T A B EARE
10i8 % £ (lbillion) 2§ 4 22 ; KL I3 GDPLF » #fﬁ%— s AT el Rl
Ll (F4RREE AR TR R A 0) SGDPLF A BT AR R
BoREENTAREN 2P ERBELF AV FERERATISFEO LT
2 id at 52,243, 285, 297, 300.
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o HEHEREE L) - DUHBTTBOEB AR - IREEI SR A
HIEE B2 T PRHIFFE BT o FE (A (B R

(=) RIFTZ &
ZOECDFA20064F 55+ « BAIELANHT  ( Competition, Patents
and Innovation) &5ttAH (background note) 57 - ¥ T Bl |, EF

Rt flgk o B oh# R Ed E B ( the successful development and
application of new knowledge ) » FEERERZEHH (invention ) »

m%ﬁtkkﬁﬁmﬁzg&ﬁﬁﬁ G PR o H—EFIRBOECD 2023
BT FEAS - PEERE %S ) ( Competition and Innovation: A

Theoretical Perspectlve) i PR B S B i B P iy Lﬁﬁ o MM
OECD 2018%-fftHOslo T} « ke ~ S Ed s A& R HRE Al
(Oslo Manual 2018 : Guidelines for Collecting, Reporting and Using
Data on Innovation ) JEFEIHTE e R B R Z BT (BH R
&) © - EBBEHIL(TSFOECD 2018£E0sloiﬂ%¥iéﬂ%ﬁz**
% VR RTINS B R MR AR

4 OECD, Competition, Patents and Innovation, at 17, DAF/COMP(2007)40 (2008/01/08),
https://www.oecd-ilibrary.org/finance-and-investment/competition-patents-and-inno
vation_3d4b7785-en.

5 OECD, supra note 2, at 7.

6  OECD, OSLO MANUAL 2018: GUIDELINES FOR COLLECTING, REPORTING AND USING
DATA ON INNOVATION 20 (4th ed. 2018), https://www.oecd-ilibrary.org/science-and-
technology/oslo-manual-2018_9789264304604-en. * T2 B = (unit) » #dp f
FARTZ Fag BT S aimiisd chiEp il > 24 REE A B S

7  RICHARD J. GILBERT, INNOVATION MATTERS: COMPETITION POLICY FOR THE HIGH-
TECHNOLOGY EcoNoMY 2 (2020) (ebook).
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LB 7% ~ i BT R - f e bl - BB R #T A
ik (B TEBEHMG) IR RAEER -

(=) plFT2 573

KBTI AT E 7 - BT R EE A FE A 73 Ry e BT (product
innovation ) E1/77EEIHT (process innovation ) ° & SLEIHT 5 | AHT
FEnn » BUBHEE A E L HUCRER 1 DR AR A4 AR s 3R
2B - MR SR -

Joseph BowerEiiClayton ChristensenfF 19954 Fr2$ 721 Disruptive
Technologies: Catching the Wave”—3C » 15 Bl 3T 73 s i 2 1% 1l
(disruptive innovation ) EEFFIEMAIHT (sustaining innovation ) ° F3Fi&
PERIFT G INE = A L ERAR S < R I+ SRR I Rl A —
PR PRI A N FIRFE W E L ER S - B2 e e RS
TERELETRE EL R E B IR S AR A5 2 - IR RSt =) FH A B
SEHTT BT o R SR S AT - R AT R W
(incremental innovation ) EEZEff[4El%T (breakthrough innovation )
IR S AT SRR B R E S -

SLAR R BT - SO EONE B & A Ry e ZE R SR
( business-model innovation ) EAR A4 2 S Al %7 (radical product
innovation ) » RZERE AT - FRIEFR IR EIREA R R e 2 A F.Z
FASERRT - HS B P E AT B E = P R EZHE - I
ARG T HI AR5 B rs it » (EFT BS54 AN A 2

8 Thomas M. Jorde & David J. Teece, Innovation and Cooperation: Implications for
Competition and Antitrust, 4 J. ECON. PERSP. 75, 76 (1990).

9 OECD, supra note 2, at 7; OECD, supra note 6, at 20.

10 Joseph L. Bower & Clayton M. Christensen, Disruptive Technologies: Catching the
Wave, 73 HARV. BUS. REV. 43, 46 (1995).

11 OECD, supra note 2, at 7.
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ZE B B TSN B E R - BRI E S,
BT - RS e S M R B T by 7 R s H
FREIEITS R SR SR I A mMEE
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A RE IEHERE R AT - G TS G R B T
(niche market ) (LR A B AT % ES" -

=~ RIRTERA 2 Tk

(= ) Schumpeter®? Arrow : & F- g1 £ RT0R 58

BIHTEL FRAIRALE - (RRIAFREAEE Bk IVERE - 2
% Schumpeter7E 1940 (LF5 H - EA T FRAVER (R —EOEE
(evolutionary process ) * AiFEEFILIREE - FEFTENE ZHidan ~
A EGE T G E AR RS - R R E AT R
5|2 E - EZEZe% (industrial mutation ) A] B YT AR 75 A
1 ; BIEMEREE (creative destruction) S EAREFR IMNEEE - 2K
B TR~ TR~ B ER BRI RE T o LLES T
(price competition) F R EZE' « & ¥ BH HEFEH K2 E
2o GIIIIAFREL AL » BILEMERIES A KA HZE » KAHEHE
IRELEIERE A - B (motivation ) I NEEEE » DLE 7=
REtfite NER e 5 « 250 e & F i H ~ TheE - Bl
LB IRRERIREE B8 5 R - IS EGRER I S TR R
LEENET] o W FERIRE TG RERELL S R RERE - K
AU SERER SRS B I E N E R TR BFEENRZ

12 Constantinos Markides, Disruptive Innovation: In Need of Better Theory, 23 J. PROD.
INNOVATION MGMT. 19, 19-22 (2006).

13 Id. at 22-23.

14 JOSEPH SCHUMPETER, CAPITALISM, SOCIALISM, AND DEMOCRACY 81-86 (2d ed. 1942).
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FERE - ERBPFEE S NIECE (IR RITHEE) « 2 EEE A
SHTARENE » BREGEAEE R BE ST o MERETE - ARG R
& (EREMAERELEE) ZakmAn 5

MBS H AR EE 5 Arrow HI B HH R [EI S - E5RM S
ERR R R & o P HEEE— P AT - B B BT A
RENEIR BRI 53 BB IEE R - 5 2 BiFHEE S RE (e
BT » 8 5 Wi e i S e s R A BT R R - T R Al
HEEFARNERANESE TS - AR LB T ERs
% (appropriability ) #15 » BB SR EHT - (B E 5=
SERIHTHIZ MR 5 R Pz LR RO HIEE LRI PR © a5 8 B R K
AEA . ZEBHFTER i =R EARASTE 2B (radical invention) FiTjE
ok '® o 05 B Z IR H] - SR8 Arrow B ( Arrow
effect) BURECRUE (replacement effect ) » B[ 5 AT Ry BIIHTHREY
REBE E MBS MIER R E SRR - B ELs A TEA
et 2AURERE (BIEZIENHT (drastic innovation )) » H 185 7 it
PEEMEE (BSEER ) R TEOERESRY - 2R
ATER R o

Schumpeterfd Arrow ¥ 77 FIEI S » 5 |38 1% 18 a2 1% SRR 7%
EHET 5 o [R1960219704F-K » #EHE B2 F. M. SchererfSH » FEZE#
HARR RIS ISR R 2 BifR - FEEERE - LR S S B B A
MRS EEFREFEE  SHEHEHEERE > KilTEh
(technological vigor) FEZEEHEMIENN - HEEVIREEEFELL

15 Id. at 100-06; B >*Schumpeter# it 2 f22_ 4 & > ¥ ¥ % [ Jonathan B. Baker,
Beyond Schumpeter vs. Arrow: How Antitrust Fosters Innovation, 74 ANTITRUST L.J.
575,578 (2007).

16 Kenneth J. Arrow, Economic Welfare and the Allocation of Resources for Invention, in
THE RATE AND DIRECTION OF INVENTIVE ACTIVITY: ECONOMIC AND SOCIAL FACTORS
609, 619-22 (1962); Baker, supra note 15, at 578-79.

17 Baker, supra note 15, at 578-79.
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R ES50%E55%IRF - BRI 85 778 SCNFIE: B ] RERH B 5 o
ZHifiE /1" - Morton 1. KamienffNancy L. SchwartzgR 4 48 {1 %
Pk PR BT - e SEIRRTEE) - 5 Bl T
1FZYEMH (quasi rent) BRI » AR LAY T AT RERIE) 5 SE 1+ -
I SER IR ~ FFEFE R/ - DURERE AR TS ZES - 7]
RER B BRI ATRENE -

200042 % » A4 Philippe AghionF AFEH! » HiFFELAIHTHHY
BAtR » 2HFEU (inverted U) #RAUEZC o BTSRRI 5
BIFTRI R 2 A EZ % - HEF IS MEH g EFMHE
(incremental profits ) » % [T 5 J&h iff 38 152 & DAJE B 5 (escaping
competition ) » [tHEIEEEFI FHAUE (escape-competition effect) 5 LA
FEE EEER NP K S T HEAHE 1 (neck-and-neck ) SHIH
W RAIEL » EEMTTISSF NS - e E BT EE
BITEAR PSR TR - BTG I ARSI R =R -
BE—H - BEEGFEERS - B EEBRVa AR
HIia %2 (laggard firms) FyZ » SR A RERHER R EZEZA]
HrasAl > HERIRERASRLE (Schumpeterian effect) » i JELHRF2E SEHE
BB - HeE s FEE GRS e g 2 Al
R o SREE S R B RE IS U M S - MRS TR S T K
YL TEREIURRR - BXERMRMESAEE 2R E o fEE
mn S M R+ EZEFHEAHE R - a3
BT 2 BIUAR B R ARBE I - S 5 B A1 57 2 I U AL B

18 F. M. Scherer, Market Structure and the Employment of Scientists and Engineers, 57
AM. ECON. REV. 524, 530 (1967).

19 Morton I. Kamien & Nancy L. Schwartz, On the Degree of Rivalry for Maximum
Innovative Activity, 90 Q.J. ECON. 245, 258-59 (1976).

20 Philippe Aghion et al., Competition and Innovation: An Inverted-U Relationship, 120
Q.J. ECoN. 701, 702, 715-16, 720-21 (2005). 3%~ & #rfiz sl 3as »ofl > fhdgak
SR ROFHAR Y £ EART LB > F0 AL R 2 H R
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1% » BN P R AT BE T B - 017 3 rh S 0 L i R B A
B+ BRI A AR - R Arrow 2 Blgh—3 ¢ M
FE A SRR I R I A R ot T B
OB BERSRUE - BRI 2 BRI -
BEHE L AHSE TS WA - e BRI R R R TE 2
SRR - FURAIETA R EE R S B T T R R
B ST BB A S - AR R TR -
b2 AT -

(= ) Schumpeter® # ik 'L &2 ?1,%

STk - Schumpeterf T B R + G IR SR B ) &
Ih o MEESHER B EBEEEAZRET] - Al EEERS
% - AL RS RTHGHRS RO N B S ESER - B
ERH LM SR HEAE S TR RN
B2 i - RITT R s T AT R A R e -
SiSchumpeterFi s R T A% (T M%) HAlHE
HEF R EEE LT - S IE LB R Sk
B BT R SV TR SRR RIS - R kAl
S R 2 S R B (S A S L T BT -
% SchumpeterflJ A% - REHE ST B\ {7 RS e F) -
i IE AL B ATE B A B R - B P M s A
% ST ik R R A (TR )

B AR ERE A ST R A B LR ERL PR WA FEH ﬁ\"ﬂ%ﬁ
d AIRTUEEAL P H L F A e P2 1R 1 id. at T14.

21 OECD, supranote 2, at 11.

22 Herbert J. Hovenkamp, Antitrust and the Patent System: A Reexamination, 76 OHIO
ST. L.J. 467, 506-07 (2015).

23 J. Gregory Sidak & David J. Teece, Dynamic Competition in Antitrust Law, 5 J.
COMPETITION L. & ECON. 581, 590-92 (2009).
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BAIFTHIER A « SSalE & R IR B e WE
7 HIE i s R G A+ e R 5 S A i A 1
FII? o B EENERZE (exogenous factor » BT EkEE S 4N
CHE) HAFHEEEA S - GITSEEE ST e S
BESRERTEE » B BT S R R BT IR -

Schumpeter it A% B £ 5 K 1554 17 B BT (EE A FHEE A2
é% R L0 i R A R AR BRI A (e SE 5 G » IR Al

BT REPNE S o Schumpeterflt ¥ DA5E 235 FHE R BT EE AR
512 BHERE - Fl{EFE B MIOL AR RS EEE - f]
BCEMSEES - BRI ER TS LRI R AR SR B e £
EHEEERAZESE  TREFIAAAT o 445 Schumpeter £
BE - RS T A INET & < $HE - (EM TR & B AT ERE %
A - IRAT RSB Bl 2 Bl AN » Al 3G aE n] s Tk -
Ei?E?LEﬁ$ﬂ$E%§EUﬁﬁ@fﬁi%%ﬁﬁﬁ%§5¥ffﬁﬁ§ZZZA*UE/%éﬁﬂ RERY AT
257 « Schumpeterf/JHiZh » (EEEE T ST AIFT 1 RS I E IR
BN )& - LIS E Al R E X E(E m i
BRI -

[E4R > Schumpeterfii FH " B&E IR | —FAf R E R EFR
B DU FBAIS 2 AE » 3 % Schumpeterft) RLAEET T fiiE
PEBIET | FREERE - BIAEEE - (RIESchumpeterf B » RS ME A
SR TR - (AT A TB TS - EE T AR
BRGEE O R SR BT B TS » R B AR B A 3t

24 Id. at 592-93.

25 Id. at 596.

26 Id. at 596-98.

27 GILBERT, supra note 7, at 43.

28 Id. at59.

29 Frédéric de Bure & Laurence Bary, Disruptive Innovation and Merger Remedies:
How to Predict the Unpredictable, 3 CONCURRENCES 1, 1 (2017).
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BOR B BE ARRE - BRI A — R &R i - 5A5C
WAFEHS » Schumpeter®H G i A i E B FE S H ARy 58 - Bl
HRE S+ (dynamic competition ) {BAEFRERI S (static competition )
T EhRE 55 T (IRE Bl /2 H s v B 50+ RN R M A (R (AR

HEfE AR R A iaf 2 far -

(Z) Arrow»cfis ~ £IATH Fle B 1254 1

STk Arrow B BEH ESEHEET - A0S HLG SR R T i
R (R BIALA fE A RO EE ) » S b o 2R A R i &
WALV ERE (ARSI ARE - ST A AR
SR HA]) » AT AR R AT - AN » FEAmowlfE
B B B R R AR - AR 5 B BB
P VBB R AT « N T & TR SR Rl A
E R A LA 2 T8 o ] B R 0 T 5 T T 1
FIFERI 2R - BB SN B R A TARART - BB S E A
B OISR - B B E AR RIEEE e - ek ERms
BRI o J8 R AT RO S R T M (AN A F -
2+ Arrow 3 8 Al 5T B S 2 A 8 L S S IR R IS B AR
FH o J8 B R Tl A S T Al L TE AT A A
S S BB Arrow SRS A A TR D - S th AT AR L B
ISR - Arrow/RAE B BREAIET - IR BRI
REFASERTAIET » BT AR TS R R A R B R

T ArrowXUEREE TEH - BEAE ALt AT REREBERIHT - AT ¥

30 OECD, Disruptive Innovation and Competition Policy Enforcement — Note by
Alexandre de Streel and Pierre Larouche, DAF/COMP/GF(2015)7 (2015/10/20),
https://one.oecd.org/document/DAF/COMP/GF(2015)7/en/pdf.

31 Sidak & Teece, supra note 23, at 600-01, 603.

32 Id. at 588-89.

33 GILBERT, supra note 7, at 46-52.
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A E M AR - Bt BE R - Arow i ESERET S
Yhc%% (dominant firms) - {af DU RERE Z S HREA R Z Al
Pt o BRIEES BESURIRT ISR R RIR - B2 m T A R
TRt - S AIE(EREE R T B SRIT B RISHEAA - i
ENFEEEENS BEE ZEMER - AHEFLBEE -
ﬁ%ﬁ\?Tkik%EMXmmﬁm%’%%E%’§W%ﬁ@
AR T REAR B T T

’J_—r‘ﬁ ,}‘f 7 ITF]

(- ) Bakersg i

A E R Pk Schumpeter B Arrow [t — [ 5 Fam - EEEICA
HrdBAUA o ERISRFEH % E B £ Jonathan B. Bakerf[JF0% -
55 BRI 2 BlEYG » iFEE S HERRIT IR IR - B
AR IRATREMRIE IR BT AT T2 DL MNYE AR R = - B0
LS ARG R~ S SE TR & < e I e e R E B (R
B P (B o Baker i M b 15T Bl FAHORBIG - ety
THEEFH] - 55— Bl AT 253 (competition in innovation
itself ) + B[1&5 3K % e AH [EI T s fh BC T R RV B 2 M 2 5 5 sel@hisd
Ft o FLAEENRE - ERIREAEIE (patent races ) HfF52 5 ARSI £
SRR - FRRUEEEH - 5 - AEBPEEMZ BT TR T - 5
B R ESOREERA ~ 2 aE - SiBHR R - FERE
WEE - (RIAI S22 RE (0 E IR B+ MR 2 R R 3T
%i;g RIREE R # 2% » B RIRAERIRT 5 IR ERL A A - 28
= HEEHUREE - BTG EFE EE - HEERE 2
RSB 5 B R ARl R B 5+ SR B i A SE A Y
i EETHEAE M 2R AIESE s EKE T Z A

34 Id. at 73-76.
35 Baker, supra note 15, at 583-85.
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PR - B5E5 ERTE N, - DA FH AL R R L - fRAER
{LE LB FEHEEN - B mR R AR T
F o BBV - HESEATREH B R R E AT - BRG RS
A RIEET - BRI EEAMEREE AT (L E 7 B H 2 A AhiT
YER - JRRERE FHPH RSB AT & BT s - PIAT - 5985 E R
RE 0 e R R A PRI T S M2 A - LR E
P BB A T o bl 5 s Z BT - Al Er R S & T
%36 .

(= ) Carriersn &L fi#

¥ Michael A. Carrier » RlIJZ2RHAG F A5 < BAR TS50
VUTHAIZR - RiTAEIER S AR FrE 15 B a7 R 2 &
Al s 2. BEEGERIAT . 0 - R R E R E R R E
3l Rs3. BH B (technological opportunity ) B4, AR - &
gt BREMELTER @A S - AR R e g E A E
MUERIBIET - JTEERIET AR A S i AL - s Ty ol e H 5 EE g 57
EELE N o 5 TEREAL - FENANFEEAMRES] - FEOHE
SR - DRI EE - ealmesm’ -

S ETRE s B AT IR A58 - Reilaler (BEEE
A EMmBCTEN BT AT ) SIREEIARRT GEY SEFRIFR6E
FREA BT B i ) BREEUAHTIT S - B ER S -
= A BN T RE S EE R & A a2 i HIlga ARk
HEMZHE - mREF 5B - QIR IEHT < 27
Fllgs - T RS2 e BT ik D $H B 2 1RR » B A AT RS A
B NEESAE IR - BREEIREEIET - T8 5 A RerErr =

36 Id. at 579-83.
37 Michael A. Carrier, Two Puzzles Resolved: Of the Schumpeter-Arrow Stalemate and
Pharmaceutical Innovation Markets, 93 IOWA L. REV. 393, 404-06 (2008).
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BRI DB S AT - HE
IS BTV (- -

BH s (RLE2BR R e AT RS 4 TR A 2 B ) B w]
FeRstE (GRS RS ERINE - Alga e
BITRIEIBIR: « DURHE M B s e s M R R (2 2 - — R/
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U.S. Antitrust Towards Innovation, Competitiveness, and Growth, 32(3) ANTITRUST 32,
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53 Fiona Scott Morton, Antitrust Enforcement in High-Technology Industries: Protecting
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download.

54 Makan Delrahim, Competition, Intellectual Property, and Economic Prosperity (U.S.
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142 Shelanski, supra note 52, at 1703-04.
143 Shapiro, supra note 40, at 390-91.
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144 Giulio Federico, Fiona Scott Morton & Carl Shapiro, Antitrust and Innovation:
Welcoming and Protecting Disruption, 20 INNOVATION POL’Y & ECON. 125, 128-30
(2019).

145 Id. at 130-32.




BEE A 2 AR Z R 147

ETEERHINAIE I R B - (AR - AR R
B ATREEIR » BIATE E BN S SRS S - T AT
ERGEME RS - 5 AR - iSRS S
SR R MR  - (0 2 S & R R S R TS O
(GBS BRI S F B RIS - BRI 1 Kl
U o HERIET R s & AR IR E A~ 7
AT o

25 = TEAIFTAR A R 28 5750 (R&D synergies ) » H[I35[E(2010
R & HERIZE 108 IS S 1R H R B A W T ZRETT - [
FEWF RSN EAS & B E RN - BRI 2 BLRE & 5 S0
WEE DL B2 TS5 A #EE /] ( complementary capabilities ) © 55 5l
& R E R ERE RN B #IRE R - A G Refe (i 2 g
FEAA (incremental cost) » HIFEEE A IAEERETT - RERHENG EWF
B FEE R - BIRREMIIIREEAR - T A= 5 AT - M
faerJNATREHIER T I A4, (R&D de-synergies ) &L » [LH
RHRAEZE N BEEBIRS S B2 - MRS RBENER R
RERR B~ [RIFEIT 2 S T R B R R L p S TR © Atk
SHE S REFEH - X B A REDIREE LT 2 HAl T
R RBIFTARRL » 1 3BT AR Al - DU H ATEE AR AR
E TS g BENHE S Z BT ERSR (EERARR S 25

{#) ZigE'".
3R P AIETI L T

ST TS A B A2 Richard J. Gilbert » Ftt -
TEAE A T BT R BN S L S o (B s A AT EE 2
HEmE AR REIRE L - WARE BTG E AT A A L E) -

146 Id. at 133.
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148 GILBERT, supra note 7, at 91-92.
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150 Id. at 100.
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151 Id. at 101-05.

152 Glde s HFAEFE 137D F 23 F 1§ F > o488 AR 223 FeanBh
WL > UE LR EEEA EL 2 UL E P BArPRETEETHY
> 3% F#k > L Rosch, supra note 96, at 10,21-23 - *+ 5 & ? F3E* AIRTH B
FEA cip B 33 > ¥ 7 2B George A. Hay, Innovations in Antitrust Enforcement,
64 ANTITRUST L.J. 7 (1995); Robert J. Hoerner, Innovation Markets: New Wine in
Old Bottles?, 64 ANTITRUST L.J. 49 (1995); % **Gilbert¥? Sunshines7w J§ » B| ¥
% PeRichard J. Gilbert & Steven C. Sunshine, The Use of Innovation Markets: A
Reply to Hay, Rapp, and Hoerner, 64 ANTITRUST L.J. 75 (1995).
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153 Ronald W. Davis, Innovation Markets and Merger Enforcement: Current Practice in
Perspective, 71 ANTITRUST L.J. 677, 689-94 (2003).

154 Rosch, supra note 96, at 12, 16.

155 U.S. DEP’T OF JUST., Department of Justice Files Lawsuit to Block 3D Systems’
Proposed Acquisition of DTM Corporation (2001/06/06), https://www.justice.gov/
archive/atr/public/press_releases/2001/8364.pdf.

156 Verified Complaint § 24, United States v. 3D Sys. Corp., No. 1:01CV01237 (D.D.C.
June 6, 2001), https://www.justice.gov/d9/atr/case-documents/attachments/2001/06/
06/8896.pdf; Competitive Impact Statement at 5-6, U.S. Department of Justice v. 3D
Systems Corp. & DTM Corp., Case No. 1:01CV01237 (2001/09/04), https://www.
justice.gov/d9/atr/case-documents/attachments/2001/09/04/9019.pdf.

157 Final Judgment, United States v. 3D Sys. Corp., No. 1:01CV01237 (D.D.C. May 1,
2002), https://www.justice.gov/atr/case-document/file/517101/d1.
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158 U.S. FED. TRADE COMM'N, FTC Closes Its Investigation of Genzyme Corporation's
2001 Acquisition of Novazyme Pharmaceuticals, Inc. (2004/01/13), https://www.ftc.
gov/news-events/press-releases/2004/01/ftc-closes-its-investigation-genzyme-corpor
ations-2001.

159 U.S. FED. TRADE COMM’N, ANTICIPATING THE 21ST CENTURY: COMPETITION POLICY
IN THE NEW HIGH-TECH, GLOBAL MARKETPLACE, VOL. I, Ch. 7, at 16, 18-20, 33
May 1996), https://www.ftc.gov/system/files/documents/reports/anticipating-21st-
century-competition-policy-new-high-tech-global-marketplace/gc_v1.pdf.

160 Timothy J. Muris, Statement in the Matter of Genzyme Corporation / Novazyme
Pharmaceuticals, Inc., FED. TRADE COMM'N, at 5-6, 15-17 (2004), https://www.ftc.
gov/system/files/attachments/press-releases/ftc-closes-its-investigation-genzyme-cor
porations-2001-acquisition-novazyme-pharmaceuticals-inc./murisgenzymestmt.pdf.
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161 U.S. DEP’T OF JUST. & FED. TRADE COMM’N, Horizontal Merger Guidelines, § 6
(2010/08/19), https://www.ftc.gov/sites/default/files/attachments/merger-review/100
819hmg.pdf.

162 Id. § 6.4.

163 Id.

164 I1d. § 10.
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165 Alford, supra note 80, at 4-5.

166 OECD, Start-ups, Killer Acquisitions and Merger Control, at 3, 7, 19 (2020),
https://web-archive.oecd.org/2020-10-16/56693 1 -start-ups-killer-acquisitions-and-
merger-control-2020.pdf.

167 U.S. DEP’T OF JUST. & FED. TRADE COMM’N, supra note 161, § 6.4. ph 3t % 8
Herbert Hovenkamp, Harm to Competition Under the 2010 Horizontal Merger
Guidelines, 39 REV. INDUS. ORG. 3, 8-9 (2011).

168 U.S. DEP’T OF JUST. & FED. TRADE COMM’N, supra note 161, § 2.1.5.
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169 OECD, Start-Ups, Killer Acquisitions and Merger Control — Note by the United
States, at 3-5, DAF/COMP/WD(2020)23 (2020/06/04), https://www.ftc.gov/system/
files/attachments/us-submissions-oecd-2010-present-other-international-competition-
fora/oecd-killer _acquisiitions_us_submission.pdf.

170 Id. at 5, 7-9.

171 Terrell McSweeny, Understanding Innovation and Its Role in U.S. Merger Review
(Fed. Trade Comm’n, Remarks at 18th International Conference on Competition), at
2 (2017/03/16), https://www.ftc.gov/system/files/documents/public_statements/1176
893/berlin_international conference_on_competition_final.pdf.
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172 Complaint 9 31, 34, 36-55, 57-59, In re CDK Global, Inc., No. 9382 (F.T.C. Mar. 19,
2018), https://www.ftc.gov/system/files/documents/cases/docket no 9382 cdk auto
mate part 3_complaint redacted_public_version_0.pdf; U.S. FED. TRADE COMM’N,
FTC Challenges CDK Global, Inc. s Proposed Acquisition of Competitor Auto/Mate,
Inc. (2018/03/20), https://www.ftc.gov/news-events/news/press-releases/2018/03/ftc-
challenges-cdk-global-incs-proposed-acquisition-competitor-automate-inc.

173 CoMPLAINT 99 68-70, IN RE STERIS CORP.,, NoO. 9365 (F.T.C. MAY 29, 2015),
https://www.ftc.gov/system/files/documents/cases/150529sterissynergypart3cmpt.pdf.

174 Fed. Trade Comm’n v. Steris Corp., et al., 133 F. Supp. 3d 962, 978-84 (N.D. Ohio
2015).

175 McSweeny, supra note 171, at 3.

176 Statement of the Commission, In re Steris Corp., No. 9365 (F.T.C. Oct. 30, 2015),
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https://www.ftc.gov/system/files/documents/public_statements/847203/151030steris
synergycommstmt.pdf.

177 OECD, supra note 169, at 9; Nicholas Hill et al., Economics at the Antitrust Division
2014-2015: Comcast/Time Warner Cable and Applied Materials/Tokyo Electron,47
REV. INDUS. ORG. 425, 431-34 (2015); U.S. DEP’T OF JUSTICE, Applied Materials Inc.
and Tokyo Electron Ltd. Abandon Merger Plans After Justice Department Rejected
Their Proposed Remedy (2015/04/27), https://www.justice.gov/opa/pr/applied-
materials-inc-and-tokyo-electron-ltd-abandon-merger-plans-after-justice-department.

178 U.S. DEP’T OF JUST., Justice Department and Bazaarvoice Inc. Agree on Remedy to
Address Bazaarvoices lIllegal Acquisition of PowerReviews (2014/04/24),
https://www.justice.gov/opa/pr/justice-department-and-bazaarvoice-inc-agree-
remedy-address-bazaarvoice-s-illegal-acquisition.

179 Complaint § 38, United States v. Bazaarvoice, No. C 13-0133 (N.D. Cal. Jan. 10,
2013), https://www.justice.gov/atr/case-document/file/488911/download.
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Bazaarvoice ARRESE B IS & IFHEFH AT ZR4 » fE 4 & HAREEAGZ
B2 BRI 22 B PR R RCR « R BT I
CREMEART » SRS - B R BB EL AR SR BRI -
Bazaarvoice & R B REELFFEE (L2 SHsk - (HE I REER I —1H5
LR B DAER R Fib & T REFR 155 - 5UR - Bazaarvoicell(
Hiboh HE—HE&R 2B FEPowerReviews » HIRHIEBFHEZ
BISEG T 2™ - DOJH % 8 Bazaarvoice s IS BN NI L &
iR E] - Bk Bazaarvoice /5 PowerReviews & 7 ~ 12
BEE R ITYEG IR © BE P REERE R Z FR R E 5
TS T {R.2 Bazaarvoice Z R N IS AL ARG - A8 EZEE
BB 3 F2 B Bazaarvoice MG H M S -

C. T-Mobile & # Sprint %

FBISE = RITE) MR (B IR TR & T-Mobile US Inc. ( g
“T-Mobile” ) » 220114 RIDOJBKER T ARE B AT& TUCHE ™ > 1

180 Id. 9 62.

181 United States v. Bazaarvoice, No. 13-cv-00133-WHO, slip op. at 41 (N.D. Cal. Jan.
8, 2014) , https://www.justice.gov/atr/case-document/file/488846/download.

182 d. at 121, 140-41.

183 U.S. DEP’T OF JUST., supra note 178; Third Amended Final Judgment, United States
v. Bazaarvoice, No. 13-cv-00133-WHO (N.D. Cal. Dec. 2, 2014), https://www.
justice.gov/atr/case-document/file/488816/download.

184 +2011+# AT&T{<pET-Mobile% ¢ » DOJ3L & » AT&T % jcpiblp = ~ M2 i T
Mobile > #-45 “,ﬁ% BED S L /B4 o T-Mobilete L& F i PR 2 ILF > M E &
FHEEEFENT TR LR Hi R ’*ﬁ’ﬁ BEWE - o7 2 gt jzpd
G FE AT GIRIBPE S PTG R TR e RS B AR 5
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HAE20184F6 H - BB LB MUK TE AR E IR et &
Sprint Corporation ( NE“Sprint”) &HFIZHI/AF] @ HIEhERE
RSB RT3 Verizon B AT& THIVU B SGHBRS 'S - DOJIE
% 0 2201947 HEBL A M ( Nebraska, Kansas, Ohio, Oklahoma,
South Dakota) FYMNfRELE » HLILAS & 23 [F]ELT-Mobile K Sprintiz
FCHIfE » T-Mobile Kz Sprint.la /8 B Sprint Y FH N ZE 75 K i E S H &
j# T 'Dish Network Corp. ( NHE“Dish” - —Fl5gE N7 % 2 BB i ke fit
% ) ° T-Mobile & Sprintiaf AZEFR HEDish » 2£/4220,000{E 5 (cell
sites ) BLEIDLE FHAUZESAT © T-MobileADishf 17 H H & 5GHfE R
{974 (EDishB2EUT-Mobile FEREs '** « Ktk - SEBUNE A
DOJZ B AR« R 5 ZEF20204E4 B 48 B S i FLER A @ b

FApRIE > 2 5 R T HEBER R OAGE THB AL WA A g 0 AT&THE %
2011 # &3 3% Jcf% » US. v. AT&T Inc., T-Mobile USA, Inc., and Deutsche
Telekom AG, Complaint, Case: 1:11-cv-01560, paras. 2-3, 28 (2011/08/31),
https://www.justice.gov/atr/case-document/file/487776/download; Michael J. De La
Merced, AT&T Ends $39 Billion Bid for T-Mobile, THE NEW YORK TIMES
(2011/12/19), https://dealbook.nytimes.com/2011/12/19/att-withdraws-39-bid-for-t-
mobile/.

185 Brenda Stolyar, The T-Mobile and Sprint Merger: Everything You Need to Know,
DIGITAL TRENDS, https://www.digitaltrends.com/mobile/t-mobile-sprint-merger/(last
visited 2018/09/11).

186 U.S. DEP’T OF JUST., Justice Department Settles with T-Mobile and Sprint in Their
Proposed Merger by Requiring a Package of Divestitures to Dish (2019/07/26),
https://www.justice.gov/opa/pr/justice-department-settles-t-mobile-and-sprint-their-
proposed-merger-requiring-package; [Proposed] Final Judgment, United States v.
Deutsche Telekom AG, No. 1:19-cv-02232 (D.D.C. July 26, 2019), https://www.
justice.gov/opa/press-release/file/1187706/download. B **DOJ3#k 4 % 2 4p B 2%
AT A ARG 0 ¥ 2B U.S. Dep’t of Just., Complaint, United States et al. v.
Deutsche Telekom AG et al., Case No. 1:19-cv-02232 (2019/07/26), https://www.
justice.gov/opa/press-release/file/1187721/download; U.S. Dep’t of Just., Competitive
Impact Statement, United States et al. v. Deutsche Telekom AG et al., Case No. 1:19-
cv-02232-TJK (2019/07/30), https://www.justice.gov/opa/press-release/file/1189336/
download.

187 U.S. DEP’T OF JUST., Justice Department Welcomes Decision in New York v.
Deutsche Telecom, the T-Mobile/Sprint Merger (2020/02/11), https://www.justice.
gov/opa/pr/justice-department-welcomes-decision-new-york-v-deutsche-telecom-t-
mobilesprint-merger.
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ke o EEEEEZEE® (Federal Communication
Commission, FCC) 22019411 H [ &4 fr.8F T-Mobile B4 Sprintff &
$189 .

LA N Ry B RS MR ZE & » HIILAT-MobileBE Sprintif (5 25 &
HERVEETHEEEHFERBE T (retail mobile wireless
telecommunications services @ [N fBRMWTSH5 ) < 5 1M &~ 58
K& (Clayton Act) EE7{5 R » FASEBIMEATN mE &I 5 1ERE -
EHRIFET-MobileJRE/ T Deutsche Telekom AGTE N ZE#TEEE5T o #
5 FERCERTUEE » Ry T-Mobile B Sprintiff; 5 25 HE%E &5 T-Mobile Bl
Sprintt ~ {KAHEE (mid-band and low-band ) #H3E% (spectrum ) » ifi[A]
TS (carrier aggregation ) < Fflir gl B R L 248 AR B8 /7 )
ZEMEE - TSRS RIS R E N o BN E
bRy o RS RS FI IR EETT - BEEATAIHET « #riE
MY e R - RIS SRR |
TTEN AR s ML - DU AT LR s - (SR BB
TR o R AT R B LB RE T Y
55 R FERITRUR AT E A ARS - RSN © R

188 U.S. DEP’T OF JUST., Court Enters Final Judgment in T-Mobile/Sprint Transaction
(2020/04/01), https://www.justice.gov/opa/pr/court-enters-final-judgment-t-mobiles
print-transaction.

189 FED. COMMC’N COMM’N, FCC Approve Merger of T-Mobile and Sprint: Transaction
Will Close Digital Divide and Promote Wide Deployment of 5G Services
(2019/11/05),  https://docs.fcc.gov/public/attachments/DOC-360637A1.pdf;, FED.
CoMMC’N COMM’N, Memorandum Opinion and Order, In the Matter of Applications
of T-Mobile US, Inc., and Sprint Corporation, Declaratory Ruling, and Order of
Proposed Modification (2019/11/05), https://docs.fcc.gov/public/attachments/FCC-
19-103A1.pdf.

190 State of New York et al. v. Deutsche TeleKom AG et al., Case No. 1:19-cv-05434-
VM-RWL, at 60 (S.D.N.Y. 2020), https://cases.justia.com/federal/district-courts/
new-york/nysdce/1:2019¢v05434/517350/409/0.pdf?ts=1581513636.

191 I1d. at 79.

192 Id. at 135.

193 Id. at 148.
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Fo o BEIR S AR N RIERER - fEEHESET e T ) DI IEAS
G 0 MEAE By RE B oA L A S o PR R I THE (R B R
o RS FERERAN G 1R FIAEAE T-Mobile(F Ry 5 M {T .2 ¢
ol - HFCCEIDOIEALE REE R HEVIFE IS - W4 PEDish
TF R 55 VUl 2 Bl i F+E - Dish{STEMIARMWTS ST -
[E AR BT [T R TS I A sk ™ -

D. U.S. v. Visa and Plaid %

DOJJA20204F 11 H (A1 £ N L@t 7 %k » Fhk Visa Inc.
( ME“Visa”) YfifPlaid Inc. (M “Plaid”) 32 i e 8 50 71k
R s (R TU.S. v. Visa and PlaidZ )  VisaEiPlaidfADOJ
HERAR AL - BITE20214E1 B 12 H B A GEE ™ - DONEA
i mis e Retr DfEEC 22 %) (online debit transactions ) Tt
B FE BT A SRR BT B 2 SR T B B S AR5 (pay-by-bank ) »
it LRSI SR I RIE 2 22 55 (two-sided transactions
platforms ) '** - DOJFE ks Plaid B, P 4R b (i S VAL THT0ME A T ED
B HEETE - B HEIERF (chicken-and-egg barrier) 7 {f&3£Visa
NERSCHE » Plaid Z $R17T 2 HEECARSS » ¥ VisalE il KB » Visa
Wl Plaid » RHEIRAZEE « BT E B TE  Visa VAR
HEENPlaid < BRI TSMEFCARTS ~ f2 e HEMS SR ERSE o FlidE
FRE AR EER TS SR T AR - & Visafifg &

194 Id. at 168-70.

195 U.S. DEP’T OF JUST., Visa and Plaid Abandon Merger After Antitrust Division's Suit
to Block (2021/01/12), https://www.justice.gov/opa/pr/visa-and-plaid-abandon-
merger-after-antitrust-division-s-suit-block; U.S. DEP’T OF JUST., Protecting Nascent
Competition: Visa and Plaid Abandon Anticompetitive Merger (2023/06/15),
https://www.justice.gov/atr/division-operations/division-update-spring-202 1 /protecti
ng-nascent-competition-visa-and-plaid-abandon-anticompetitive-merger.

196 Complaint at 15-17, United States v. Visa, No. 4:20-cv-07810 (N.D. Cal. Nov. 5,
2020), https://www.justice.gov/atr/case-document/file/1334736/download.

197 Id. at 3-4,7, 10-12.
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ST IR (VisaD 2 H1# 5 70% 2 EE 5 (&332 5
B HZ BT A SRR o (R ) o Visa B A FE I IR
SRBHT PR HRRRE A - P BEsFE
SEERECT AT B > IR Plaid F B 9 5 Bt - 0dE
TR P oG B Visa 85 -3 FIIERBURR P T, - T SELH e i 3 A B
PRI - DOJIREY S Visall HE Plaid T AT AETY iR o 4 A s (LT AT 22
ERE - R KRS TS s s eE" -

3. Hlumina v. FTC %22 3 K2023F % & #p)

FTCHA20234F4F » ZERHIA T —REREERF (next-generation
sequencing, NGS) ¥54E & lumina, Inc. ( NE“Ulumina” ) Y
B & 2 J5 i B A8 I ( multi-cancer early detection, MCED ) 2
GRAIL, Inc. ( FHE“GRAIL”) [tEHA G » H#TEEE
( Administrative Law Judge ) ZFJIAAE » di<llluminaH{EEGRAIL -
NGSFEA 5 TMCEDR R [ A i E @y E™ - FTC
fEHT - GRAIL IF Bl ot i ffi b /0 =] ETT BIFT 5 &  Tllumina Fy
MCED/g HIBA SR A ME—LIERT - ENGSSEE RS - B
EETE PR R ECRE S - T HFELERE - I
& » Illumina § GRAILFYMCED g IS5 & #1152 A1 (EFENGSHH
B BLGRAILfg I FNE ) - 52 i#8 Hilllumina [7] GRAIL 55 5+ 5 55 &
NGSHIFE - #lllumina&FG RE I INEE Al - FF$HEA[H B GRAIL
i FETF o MuminaNERSCHE (ANERIG G ) BlEfhAESE2 0%
ZER > thiEE A - GRAILZMCEDSHIFET » Mtk G lumina

198 Id. at2-3, 8.

199 Id. at4-5,17-18.

200 d. at 19-20.

201 U.S. FED. TRADE COMM’N, FTC Orders Illumina to Divest Cancer Detection Test
Maker GRAIL to Protect Competition in Life-Saving Technology Market (2023/04/03),
https://www.ftc.gov/news-events/news/press-releases/2023/04/ftc-orders-illumina-
divest-cancer-detection-test-maker-grail-protect-competition-life-saving.
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DR BRSBTS A B B R NG S (5 2 A1
FEMEN » SAEIE R AT R B S RS ) AT IR
2o SIS BIET - TTREEEEERS » Y MCEDM I SR IZH]
SNE s PETE AR ZEARRE TS o BIE BRI 2K 3 BIMCED &l 2 B
7%\ BEESEREEAL - KIER R -

FTCf: #5525 B Ff & &K EFREBER US. v Microsoft 35 Eil
United States v. Anthem, Inc. &2 2R, » FoREESEII O EH &
EEERIGE (AISRRHE) WEFE"  HEEREsS -
FEE R B - B R ARt (R
s o FTCHEE » [luminaBlGRAIL Z 3R 35 - B - 4
WIELR R - KB HI SR I e e Ll - IRk
LA ATREE (RIS R A SR REE)) 2

EFEAKGE FERERREAFTCRER - [A2023F 12 15H H)
R CFRE T Humina v. FTCZE ) » BRIFTCHE AR 2 MHRIZE L TR
& FsMCEDEIZ ifF4E ~ BG4 1L - MIEMCED I B e
857 HREFTCEFI 38 » Nlumina By 85EH, (HIMCED
) & sl A e — (L IERS - E AU FAMCED g HI Ik —
FAtARE LA 2 GRAILE, » FEAZENY fillumina 2 FEA (HAIR
FHEST) EHHEGRAILZ B 5 Nluminai% @i 850 A NGS /& i
BRI - BHIEER (FEHGRAIL) RIS THi55E
BE - MHMMCEDHIEABZE G R REAMAIF IS » S aET A

202 Opinion of the Commission at 1-3, 7, 20, 25, 28, 49-51, 58-59, In re Illumina, No.
9401 (F.T.C. Mar. 31, 2023), https://www.ftc.gov/system/files/ftc_gov/pdf/d09401
commissionfinalopinion.pdf.

203 United States v. Microsoft Corp., 253 F.3d 34, 79 (D.C. Cir. 2001).

204 United States v. Anthem, Inc., 855 F.3d 345, 361 (D.C. Cir. 2017); U.S. FED. TRADE
COMM’N, supra note 202, at 34.

205 U.S. FED. TRADE COMM’N, supra note 202, at 60.

206 Id. at 77-78.

207 Tllumina, Inc. v. FTC, 88 F.4th 1036, 1046-50 (5th Cir. 2023).
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e A e T o 32 B BE TG _EFRERE A IREHFTC .2 dr<2 i 28 [0y
HE—TEF - ZiERE B lumina {5 (& 5B H " BAREEHE 1 (Open
Offer » R[lTlluminal]3# 3¢ .2 MCED#g HI B3¢ & 24 RHA G ER 2 )
g - DU RFTCRIA B A 83 nTREERIRIE R80T
FTCERE % B it e B RS E 2 L RUF 5 fitd » Tlumina & 78 A B
AR RAEKIBAS S T B F/KYE - HLEH v AR B R S TR (E AR IR A
WBF 25 B « B TR _FFRERIRREEFTC
HIEEE » BllMllumina R AERE BH Ed g HpT B AR S & = 300R (EfE
GRAILFERE MERS © JHiRE EZME{L (double marginalization ) »
B FERRELEE R « FFBSReR DU IR R R EaR ) °* - B
FKGEE FERERE AR - NluminalfE B2 2023412 H 17 H 5 A6 EF
Hi#EGRAILY -

DOJEEFTC 522023412 H A Afgad el » A Blst K
B3 F A5 SR THER] - 2023 458 #s & ME R A2 HH 2 13 7 R Al 5l diE
51 WARam M EHT » HEZMERIEE4REET (HNIERAAEBI R FERIHE
TERBFSESEA 2T RBEEE TH) 25842 TFHE
FEMHiSF ) (Evaluating Competition Among Firms) EXE " £l[5rE
FEmm SR B 2 E B K (Considerations for Innovation and
Product Variety Competition) 1 - FiHE K EIHTEAA @ BIiE S 1%RE
SERJREH A Al AL AE B RED A 28 I B EL{th 22 Bl 5 B SE AR
F (RS A R AiEERMEE BHE ZEN - REGREE AT gEy
A HERE S A AR - HEEA IR ZFR - fSakEE
AIRERH R EIR TR R B E 2 S S EEEH ZFH - 5065
RIc# HE Ml & PSRRIt 2 B G 3 2 —RIEN - Tk

208 Id. at 1051-54, 1057-64.

209 Id. at 1064-69.

210 U.S. FED. TRADE COMM’N, Statement Regarding Illumina’s Decision to Divest Grail
(2023/12/18), https://www.fic.gov/news-events/news/press-releases/2023/12/statement-
regarding-illuminas-decision-divest-grail.
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BT BT R M SRR - IR AT S e T B T 7
RIS I E - BEEsH e Tl IR - P O A -
RN EER OB E RS T - BRR  SEERRIT
S SRR AR E e

() 1%

{5 A A RN R B A % S AR TREER T - R
MS% BB I FRE ARG T TR SR - Rt
M S EH E SR EE AR S EREER TR
— o WEE IR BTG R E T EER -
B - BB BRI EL: - LUK TSR ARE - R
B20104F /K S S HERITRT » DOJEAFTC ) S A Bk & 2 8 [
TSRS - (B BRI A E B E A KR
RIS S E » IR e ks & TR A BB s & S AR i
e AT ~ BIREEETE (AIUS. v. 3D & DTMZE) » i EREUS &
EE IR AR SRS SRR T o ME(EFTCHE 1% Genzyme
I Novazyme ZE (IR EE Y - FTCH B SR 36 AR 5 MRS E B Ry T 5
SR+ DUR#ES DA 3R 2 SE - E R e iR
ETE AR ARGEVEANER WO T —2 0SS RS
BRI R A - FREREEA TS T HER - T
K IRTF IR S5 2450 - BUSHIE E S o R amp AR
Bl -

211 U.S. DEP’T OF JUSTICE & FED. TRADE COMM’N, Merger Guidelines, § 4.2.E
(2023/12/18), https://www.justice.gov/d9/2023-12/2023%20Merger%20Guidelines.pdf.

212 Stephen Weissman, Pardon the Interruption: Competition and Disruptive Business
Models (Fed. Trade Comm’n, Remarks at the 32nd Annual Antitrust & Consumer
Protection Seminar Washington State Bar Association), at 4-5 (2015/11/04),
https://www.ftc.gov/system/files/documents/public_statements/863443/151105disru
ptivebusinessspeech.pdf.
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SEE201 04 /Kol & HE I it R ER B AT E B T B A ] - B
B[R AR B AT+ ot R A T THAE sl Ly
FI7 - (HZER20104F /K ks & HE I RIE AT S AT - fAE56.480
AR ERs s AR R BRI
BSOS E0T - B SR A RS S
EH AR AT S - T2 L R FAlH
FES) - HIEE A B O - ATERGCR G R, - JREISEEI20104E
TRSEAS & HEHI3R B 2 EALEE e (8IS - AR AR (diversion
ratio ) B[] - E{EE )] (upward pricing pressure, UPP) *'*S {541
& RS R b (B S A E ST AR 2 L
T BT AT » AN - 2EB201 04 K TS & eI e R T
O S:  (BAE 3 T ET Y - SRS s S I
TR - HERE RS - DURAE R MR 1A
CEREYE  ThEEEERE -

FEB20104E 7K S5 & HE R B A 12 222023 SR A5 & HEHITHARY -
FTCEADOJEE BB EAIH BT A LA E - BESSHERE
BFUE 2" - SR e L SR TS A
TR R, LR AR - s R S T
e E BRI - FIRERIT R R i e A S
FEME - AR . ERRTUE - BRI EG R SR - A

213 Taylor M. Owings, Identifying a Maverick: When Antitrust Law Should Protect a
Low-Cost Competitor, 66 VAND. L. REV. 323, 353-54 (2013).

214 kg5 £ F2010# kTR EERR61E > A BEF BIpAS B R LT E AR
BHAZSBRATRALHEHEIBLE L LT 8 82 BA St 5 »
Bo* KR ES GRS - aFRERRBELTETAFIRBALSHR
HEH L IBAS  RABASFES  TENRE e G HRE 2k o FF A

SALE R S L (diverted sales) 0 L F B TE R ER AL ST

&% A 2% 37 R4 > US. DEP’T OF JUST. & FED. TRADE COMM'N,
supra note 161, § 6.1.

215 | 4o i CDK 4 P Auto/Mate % ~ Bazaarvoice < P-PowerReviews - Applied
Materials 2 Tokyo Electron® & % » 2 OECD, supra note 169, at 6-7, 9 °

o e
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PESEE A PEBRE  EEL T o e m] REE R M Y Arrow S B AR T
e - BT RIHTRCR A - A REIE AR T o R A S
BREZEZAFFHAR - WAFEHIGilbert FTHEAS « FIREEGE BIFTELR
PRABAE i A 5 IR -

e B S chumpeter S UIFHRE .S BT AR 1 » ey
BIITAE S ERER R - R BYRERH: FAVEIN, - HEAIY 2 BIRERE 1 B3
PRl 17 ELFT R AR R R - D SRR RSy
T BT BN R R B P BT (B L R B AT | A TS HRE
11 » AIMTREE A TS IHES B AIA T « REEEFLZ ITEAIHE
R AT - HIFTRE IR e BRI - A
T-Mobile & SprintZE i » # fADOJEE 2% | 5 . Eil T-Mobile k% Sprint
SERCRIAR - DI T B S A R BRI S5 S R MO HE it - ZEDishil
HEUUE 2B EESE » HT-Mobilef=/Z AR BB i S 1T (e B4
S B R T R H B A T-Mobile & i SprintFTEE AL ik
(L2 BT AT R - B et & T T RS S R S Al
BE LR AL R - TR BRI S BN B L 2E S
FZFHR o WEEE BRSPS BT A s - AR L
52 TG AR 85 2 Bl o BRI (A B P+ 3B T -
SRERE A llumina v. FTCERTFIRAEH » S0l & B S AT
CERER R VRS L IR RS I — TR B B RTS » EE
SEINVERAEARE - T R - DR B AT EE T
W - TRCRY NGRS R -

216 ;156’%( AR FEPEZHZWH AR EER WEFLEAES A
SFE BT 2 JIRTA P ik & BRI 2 £ T i bedlEL 6§ 1)
IR S Pdo] g 4558 £15T 0 generally see Rachel S. Tennis & Alexander
Baier Schwab, Business Model Innovation and Antitrust Law, 29 YALE J. ON REGUL.
307 (2012).

217 Tllumina, Inc. v. FTC, 88 F.4th 1036, 1065, 1069 (5th Cir. 2023).
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TERE B ER RS L » FTCEIDO)Z ATl mR 8l # 3R &
g 0 BLAIHEEL S FTREMTEE TR~ BIREEEE - TR S E
BT AR E - PRGBS R —REiem 2 BAS & B 2R
RE1Z TR E AT RER A » T T Z i AT o TRBIETs T E R
WML T BT FUE BT SRR M RE R B E R R E B 2
P EZME (FIICDK Y Auto/MateZ<H + Auto/MateEA T 5
FRARAL HAR KIS B FHIE M) - JLFFDOJEAFTCRI R RERF &
SEZUGEG R AFEH « BUIgETE - rEE "7 NS
(FOU.S. v. Visa and PlaidZ£E[llumina v. FTCZ ) ~ #5& 2 B E R K]
(ZICDK Y Auto/Mate % ) » DURGEFHEF ~ &P~ HA58E
HEHFRIRA Z BLES -

T R AR AR EE T S R ZE A - Al Applied MaterialsEi Tokyo
Electron & }f 58 » 2 BdfE & B3 IL LM - ARRITERA & i i
F - MRS ERE - TR EAEERERR - 2HE5EE Y
B ERESIFZ AR T —REMBRE Z VBT - RS E
S5 4 & 2SR U B 3 T BOR SRVBAE B 5 © M lllumina v. FTC
F o BEAMSGE - Muminaf Y EE T AR EGRAILE FF o 21 -
FTCEE £ 5 78 FERERE - SR uminaffr 3= 5RE A BEA 7 &
FUETY - RAHRA 2 AL 5 5UE Ry EBEIMCED R HILZ 15T ~ Bils%
BHRGZEAL » R M ASE A T8 2 R ZRMCED gl 2 i R A48 - [
BTAEZEF - B ATREIS R € 8RR E s S » e Rl
BTSSRI RS & ZE B BT 2 RS  FTCER 3R B 55 736G
R B R B B Hluminall Ui GRAIL#% » #5FHGRAIL# AMCED
f M EE L T S B N P BT 0 AH BB 5 Hlumina 3 $5
GRAILFEFEIFAR » L IF 2R GRAILE: T35 IERE MR 28 (H 4 A
(.2 MCEDRUHIZE [ - ¥GRAILZ MCEDRg I » AIREE A
Arrow s3I FE - Tllumina B E#HGRAILB F & 2 BE JELFE A » Hag{b
GRAILEF#E ZBIFEARA - (EEls - mEAGSHEFTHIZE - IR
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FHZHEEGEEIRAFTRF LR NHFER » DU E G 2 0
GEE I FEIIAHTARERENCR - AT -

EEI2023FERG S]] - ANEED/KCPEEER S - ARINSEE
20105 7KPAE S HERITE R AHTse 3+ - MEHEHE A B A s 2
W INE S G BT A A AT - RO SR
FREOGREAHFAR - EI R 2GS B IR EE
AR TS - BOR BRI AT - B ER BN Arrow S - SEE]2023
Fn G R AR SEBI20 105 /KPR S HERN - [FIRRBRTERS & SIskE R
VEESEARED (AT SRS SR ERE) Pl E MBIk
Bl - B F R FAEATA NI - KEI2023F 45 5 N
HERTE R FE TS » RS0 llumina v, FTCF » F5E SR E Bl
IR e - A alRe R Bz AR - A REJTREZMIET
GistFC FRZE - AR i 5 2 RhE » GAT R
PR BTG 2 E AT < SR -

B pIRTe T 2 bRz #2

S AT L EE AT b AS R A

B SAZ G A N A BB 1 SRS 1 T8 e e " 2
WERGEAEHE S AT GH TR 2ZERFL A
TR BRI BN AR RS TT R - BRSSP AR
R DA, —FA - IEAN - ASEERTHIE TR A FIR S
FEEIEESHRATVI A FERIR " A5 EGHNEE R
FZ B FEA ) O TR Rl FRE A ) FryEEREER
ETERHEIN - BENWREE - BEESR SRR E

" AT G RE TN SRS AT, FANTE R - 7
AR B B B R B AR S S AR, 256
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Antitrust Enforcement
for Promoting Innovation:

Theoretical Framework and Taiwan Practice Analysis

Yalun Yen*

Abstract

This article examines the evaluation of innovation factors in
antitrust law enforcement, drawing insights from debates on innovation
and competition in U.S. antitrust law academia, relevant U.S.
enforcement cases, and trends in U.S. competition policy regarding
innovation. It further comments on the Taiwan Fair Trade Commission’s
(the TFTC’s) enforcement of antitrust law in terms of the effect on
innovation, and explores the fundamental principles, theories, and
frameworks for assessing innovation factors under the Taiwan Fair Trade
Act. The article argues that antitrust law enforcement should strive to
maintain or promote enterprises’ innovation incentives, simultaneously
assessing the Arrow effect and the innovation appropriability derived
from Schumpeterian theory, to analyze the impact of the conduct in
question on the innovation incentives and capabilities of relevant
enterprises and the overall market. Antitrust policies encouraging
innovation should restrain exclusionary practices by enterprises with
market dominance that impede innovation or exclude competitors. When
evaluating competitive effects on innovation, market definition and
market share serve only as preliminary indicators. Competition
authorities should focus rigorously on fact-finding, qualitative analysis,
and assessment of direct evidence. When necessary, authorities should
consider the impact on future innovation competition or define research

* The author currently serves as Commissioner of the Taiwan Fair Trade Commission
and Professor of Law at National Cheng Kung University, Taiwan.
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and development markets. This article also provides recommendations
on how the TFTC should analyze and evaluate innovation factors in its
key enforcement areas concerning innovation, namely patent or
technology licensing cases and merger reviews.

KEYWORDS: innovation competition, disruptive innovation, innovation
incentive, Arrow effect, innovation appropriability,
innovation market, research and development market,
antitrust law, digital platform, competition policy.




