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Misinformation, Disinformation and
the Courts’ Response in Taiwan:

An Analysis of the Social Order Maintenance Act Cases from
2007 to July 2020

Chun-Yuan Lin*

Abstract

Misinformation and disinformation have become a severe threat to
democratic politics. While governments are considering legislative and
administrative countermeasures, the potential of judicial response has
been underestimated. In Taiwan, the Social Order Maintenance Act was
enacted to replace the Act Governing the Punishment of Police Offences
as a tool of social control. Article 63, Section 1, Paragraph 5, which
punishes rumor-spreading behavior, has become a legal basis to combat
misinformation and disinformation, yet invites serious criticism at the
same time. Is the said Article a way to continue the authoritarian social
control from the past, or is it another step towards achieving further
democratization? How have the courts responded to the challenges of
misinformation and disinformation based on this Article?

This article conducts an empirical study on relevant judicial rulings
available in the Judicial Yuan database and finds that the courts have
been carefully protecting the freedom of speech in Taiwan’s changing
society. Facing the challenges of disinformation and misinformation, the
courts have developed divergent opinions. These developments suggest
an underestimated role of courts in combating misinformation.
Furthermore, the empirical study on judicial responses also sheds light

* Associate Professor, Department of Financial and Economic Law, Chung-Yuan
Christian University.
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on the legal response to misinformation: while protecting free speech is
indispensable, the theory of free speech can be adapted to new contexts
with efforts aimed at balancing the needs of listeners in the marketplace
of ideas.

KEYWORDS: misinformation, disinformation, courts, the Social Order
Maintenance Act, freedom of speech, the duty of fact-
checking.




