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[ R B BEFI AR - BERESANA A » ZEEIER
"E—15 ) DITFEESREZE -

MEBRAEE TS < RN A EIEZE - NMEEHHZITHIEAM
SRR BRI AR - (eSS R E RS (WERRE =
EERRERESY  ERERESY ) FIESANE (WENtEES -
BEWEMRTIES - ETBESY - BEEREEREN EER
59%) B > BMEEECERH—ERN S EEES
#E5% o ik 2000 FACHIZELIRE - BUEEERE (European Court of
Justice, ECJ) BRI {FRERVZFEABEREIN - Fal 2HEmaTE
BT L HAMEIRE R ZERERF PRER - IR ¥ 3 2 EH YRR
/o BIAE A S EREIMES - B EREIE - EEEER T
5 BB AR B TMESIRBIEEE T BIE (FREERTZ
BR2R) - SASCE R S E B AR TR E B R T - TREEIRE
ZEEE—E A RZRINE -

A BRI S » Rl RE sy BB Bk BE e
ZFREMHRARYTE TR EE i - A e B 45 T AH R o BR R
BEAlR < 8RR R TR A O ANMEE N 2 R G B R
2 MEE— S EIER - FAEE R enE R - fla#
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EFTEZETEZ IR AITERIRRYE - 1B Fe T B R R M A be KR B S
PEEZER TR BEBMBEERE BT E LN EEF
EEMmRE e BIEFEE -
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ZEREREMNE - NameEA - HE - DIEREEESHEA AT
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IRfEIRE - (H9E5E ISP (B EE LN ? BN ENESER
EH PR FERE ORI AZ RS HRRY] o RSO REE =505
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# > BIANER T ISP SEREAESD o JREH AR (EA R SRR B
AR TR © ERIEEE (EAY RIS R - P EIREE R
HREENSREERAR R - ERRIEEFAS B EESE IR
T > AR Ao Foiias— BB (B HERR RS - ERAERI R R
W R RERFE R AIRSER - & RS (P R BT G e AR
DU NRERREFE TRV R - IRLREE AT T R IR E S R R E
# o [FIEf - EEMACEHEBCER SRR - AR GG REEEIIR
HE e R IR R B FHAETTHRRT » DIt A2 -

R wEF TR L R AR

ANEIATL - B A RS (e 2 23 - B R H
FRE LREFTHIE 2552 - WENEAIES - BHEE< - HHbE
REEAN eI R < ~ WEEREERERIECS - BRIIEHESH
EMEE T L AR > P&t gi5< - B ERS
< BTHGESS  BbESREEESIIES > BHHAEE
HERHEEREAEERER - P 2R L E N E B A E
FASEBEEERER T AR (ERHRERIZET - DUTNRIRIE
B B E R fR < BB GRS <2 Bl g -

-~ PR F TR 4

FLBKEEE (R R 2 B EE - AT E R RS
SHERPE R ERF I < - tWRE SR e 5 28
% AR EIR S BAMHE R AT - LR TR
REFTTE RS EE 1989 2 BIERE LR IRETE S ~ 1993 4
@ R R AR FERRTE S - 1996 FERHERERES - LUK 2006
T2 HHRE ~ DEEIAL B S <55 > DUT BRI BIIMEAS T#E -
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() R REMRESL L

BTN B A PR LS - HHERAE 1985 FFB IR G P
H TSR NES I | (Completing the Internal Market ) H 72 > i E
AR 2T 1988 R EG e " FFREEIRHPRE | #% K
Erhpy TR TEIE (EREEERE (Green Paper on Copyright and
the Challenge of Technology — Copyright Issues Requiring Immediate
Action) © | BNZEERERk L E BT ATEE R - 1R 1989 FHEH
T EISFE R EEHE#ETES (Directive on the Legal Protection of
Computer Programs ) | » i 1991 = 1F =058 o

TEHIOERRAY » B2 R hlfaH - BISREAME R U=
BIERHE S - HHFABRFRARAER @ (H2EREKE
A E KRR - & EFEREEB Ut g B2 - WHEE
ISR AE EEA DR - (HECE T E A I T E SR PRt
PEIG DU R IRE NS - Witk @ PEE BISREASInE— P r#RE -
BXEE SUAE 2009 S BT FERSRE RS -

KR 2009 FRRFESE 1 (3) {6 - BEATE AR B PEAEHE Ry
"EEE B EEREIE ) o EEEEE B R PR IR E AT ER
e BB - #E T —ERFRMIER - e EER] (A1E%EE )
EHERFSE(EE NS (R BB EEE /iy - BllE% T —1#
Ry & BB FTRESL RS2 AP SRATHES o JLAh - B EE B R F
TR S S T S HL R B B - AN I E B /v (GULD) ZfR
i PRHE TR AR -

1 Council Directive of 14 May 1991 on the legal protection of computer programs
(91/250/EEC).

2 Directive 2009/24/EC of the European Parliament and of the Council of 23 April
2009 on the legal protection of computer programs.

3 HAAEPR R E FE Y R F o P AR 0 T 163 (2010
E)o
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BIAILE 2010 4EHY BSA 2&° - BUEREstfaH > (B
W B ERE TGS R filE - ZMEFEREREAEEE
A T B B (A A X (BB MEH B E TEER S TE
HFH B ZEEEE | (the author’s own intellectual creation) FEH#E >
AT S E it 12 RUIRGE « LAk IR et HEERE A Z
BEERER]  2REREREE 4 6 ~ 5 7 BRINCUHE - B G REFE
o EEE (B 4 (1) (a) BR) -~ SUERE (55 4 (1) (b) &)~ [
INREUARE (55 4 (1) (e) fR) B (55 4 (2) &) ~ DURGEREiT
FEEEEE (7 (1) (e) ) -

FEAh » BZFE2 RS RERIIRFIR RIS 5 RELLE T R
(26 5 (1) ) figtny (8 5 (2) ) - EIEXIRE 28I - it
g%~ HWIEL (B8 5 (3) &) ~ DLAfi#EE (decompilation » S By iE [
TF% reversing engineering Z(SZHEE disassembly ) fILFRIE © B4l
I RAEEE 6 REASCHE » b B AR SR iEE » RITER
AL EF AR B T - EREEEERAE » iz E R
e SR ISR A DAY N FR -

ERBARERE BT TRERFER - RIRJLLIER SAS Institute Inc. v.
World Programming Ltd SEVE R 3% - fEZZE T » #ids WPL A F 5
PR SAS A FEMIAVERES - I A E B ICR T EETTEA
SAS FEEMmEHIRES » JHIRTHE ELLEETT=(HUS SAS s
TR TR - HEIERER SAS A FIEH HEEEPTLE < il

4 Bezpecnostni softwarova asociace - Svaz softwarové ochrany v. Ministerstvo kultury,
C-393/09 (2010).

5 R el Impps T B RRAENEERER S C TRER S SRV FET
MRS T ) L EATE ) B RAIRRE BRI E T 4
TEYAREEEREF O EETER

6 Case C-406/10, SAS Institute Inc. v. World Programming Ltd., 2012.

7 fEEY o ERRG: WPL BE R AR AE2 P hil 5 1 R fRHME (Tahrt R
FAEF TSNS E 6 (2) FErrA L2 RFABRRIART ) T

(1) v - BoRAT RO L L F oot 5 &
(2) & 26 @3 Fieh -
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FIBREN® - BUEREREAEARZ R RFE N - IRIAERE T2 5 (3)
bk > RARCEERSIEAY TS B TR SRTERER A DA REREE
FIINPAREERVHEIR 2 - RIIL - WS A A i i R FE A =
S ER > NE T RERERE G (PINRERE) 2 THE
REI - SEE ~ B - SRR A -

BEAh - BUEREREAE S4S Z5EFEMH 0 2009 HEIERYEKIE TS
SHIEE 14 BHE » RENEEFEMESDEERE AT T]
2 RE FERERE A BB - 9T - WEELERRE
TR+ IEIEERR - TEBERE R E SR N ERIRER] AR LAEEH
B E AR N B AR U A S B HE T TRASE - ETE
RN R B E R TR S R - H AN &R
K ENM  MEAEHERT  FEEHRNEE SR IRE -

() ERBEAGARBEES

R EERR A RS T E O HE ER > EREHEEE
FR3E FH BELEE o BRAN  BEIR NI P E B 15 R B 1 DUk 2 (S
T RSB HER] (broadcasting right » 5 2 )  MI{EH
MRS T - BRI E A RS (cable retransmission ) 4
JHDIEKIRE (MIREE M) =T « RN LSRR
FHEREHEER e (5 9 (1) B " EHFEEERE I

8 SAS - H itz 473tE Q¢ > & L@ Ho LA o il A
EERSFT FEX S PR FALAD cha % 3002 Ao

9 HR= % @“A person having a right to use a computer program should not be
prevented from performing acts necessary to observe, study or test the functioning of
the program, provided that those acts do not infringe the copyright in the program.”

10 Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain
rules concerning copyright and rights related to copyright applicable to satellite
broadcasting and cable retransmission.

11 Article 9 Exercise of the cable retransmission right: “1. Member States shall ensure
that the right of copyright owners and holders or related rights to grant or refuse
authorization to a cable operator for a cable retransmission may be exercised only
through a collecting society.”
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A B A —ER o

LAk - Bii 2R E - I8 B E FELIET H S5t s E#
R TFEUEAEM  MEEEREAE S EE - hTEHEA
> 5B HUE f 2 ER G R ER A ] OB EE (F i e E
BB EIS IR  H AR AR SRR B R s E -

(=) BHEMRESS

BERVERFRIRE (sui generis) 2B BB FHEREIE 22 T HVFRE
PRI - HERALE 1996 4 - WIPO FtgHE HERHEFRAIIIEE »
(B 2 B B R ER S RO - B R R R AR RE I o

£ WIPO ERHEBRAEEMEmMAE - BB mMBETE &R
FEIRFETE S - EMIEECEEDSE H — T H 0 (R B LR - iste
o EAREEE "EEE S ZEELE  (the author’s own
intellectual creation) HIREHERF » & BEEIKEFIETE S5 _FIK T
EREEERECRE © MO SRR EFEREREEHAREEER
M A B BB =R ER - B2 &k R T H N 1SR A1
FIRILRE - 32 RfEMEF R n] DAEIREE A - it Bt &R RIRERT
EriE e - HhREIE 1S B A PR -

Mt ERHERZERECREM S - HOREAIEHER T Fiv 4 et
ERfehPE TR BEN 2 AL 23 FELE D HEENAEE
EEFEIM: - BRFEIEF R RIS A BRI - R - 8
HE ~ DR ~ ABRR ~ ABEHEE R EEGE R M S RS
I (HEZFE S M E A EBRE(EHBIIMNATE (F825 6 ) - &
E—L T ZIESHE BN C HE R EAE R E - HEWE

12 Directive 96/9/EC of the European Parliament and of the Council on the legal
protection of databases.

13 Article 3(1): “In accordance with this Directive, databases which, by reason of the
selection or arrangement of their contents, constitute the author's own intellectual
creation shall be protected as such by copyright. No other criteria shall be applied to
determine their eligibility for that protection.”
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EifE EEREE (FRORE Bl AHE ISR ERRIRE - R ATk
—rE¥E TE | AIRPIRORE - WIREEIE ARG 2 EEREINLAR
o E O HRNTEARIS - EENERLE > fEHE (5) &1
ZIHERENEREELE e T EREAE LA ERENT 1R
NEZEREET N (8 &L Rl E T NE
BRI FI TR - 8 > BUREEEREREITT AR Y2
FERMERTEERY > V2 Z— EEETZE (a substantial investment)
ZE > MIFEIEARE Z BEZERIFE -

EFFANEERE - HZAEE TIRE 0 e T BEEEEE
FHERRE > MIE "AIRERRE | - il EfE S ERER
2004 fEHY BHB BB E I % » &R INEEL © M{E 2012 4
3 A BEEERE NAE Football Dataco Ltd. and Others v. Yahoo! UK
Ltd. and Others' R E FHIILEF] -

B PRER B SR (REEFE 2 PRV A B 0 (R - DARH S B R
LR EE R - (HEIRBEEREFR 2005 £ T&
KHEFE S —REHE RS ) BR - ERERERE G E N ARE
e &R R EERERE © HE T » EREEZEHERER
EEFFRHIRERIR IR & - (HE R ESE M # R - HEZERIRKELE
RFFRIRERBETR (3 T 2 (RFE (EEMIAFHVE(EHE - ERIEAHR
o 2 (A B R R YR I RERT] ) - (B 28 g R Y IR R DA RE (R HE A
o SEEISIRRIY - B PR EAEA A Ea ] - BP0 BHE -

14 Article 7(1): “Member States shall provide for a right for the maker of a database
which shows that there has been qualitatively and/or quantitatively a substantial
investment in either the obtaining, verification or presentation of the contents to
prevent extraction and/or re-utilization of the whole or of a substantial part, evaluated
qualitatively and/or quantitatively, of the contents of that database.”

15 Case C-203/02, British Horseracing Board Limited (BHB) v. William Hill, 2004. 7
MiZ%k2 2478 L& > 3% L ECJ Delivers Surprise Judgment in the BHB v.
William Hill Database Case, 2005, http://www.ffw.com/publications/all/articles/ecj-
delivers-surprise-judgment.aspx (last visited Dec. 22, 2013).

16 Case C-604/10, Football Dataco Ltd. and Others v. Yahoo! UK Ltd. and Others., 2012.
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H 2 HmE - fEmEEE Al A R R E R e S U R
BRI TR B RER IR -

(z) AR ~ 3k AR AR A 35 2

HHHAE ~ A SLH BRI RS < T HAA AR - B —EARE
SEIER TR R e A (RS ~ S = EYRIEAN - &
F®A A HEMHERE  BEEAR T RES - E - ERE
AHIEE R RRRAIITE ~ R ~ BRI S AL T AH R
RUE - (EREER - BUEBIRFRESE ~ F5(EE > BEENMERE
R BEER TEE MR EMBEEAN (REA - ZEEVRIE
A~ R ) P RIASH R R - TR A - B
FERER BB ~ DU R 5 20 B AL e -

1. 3544 A4 2 IR T

FREEEA RN ERUEEE - REA - THIEYEREAN
BN o EETEYVE BRHTERT -l rTRe & il AR RSN [FRE
FIAFFRIAEEEERE - At > HFHEL A SRS < Sear SN ARG
DIEZR AR - S NHHFERE (55 3 (3) ) (HEDRAEIME
TRUL M frd RS SR A A T T R B G R - LR RS
RIET SRS - (HRERERE B E A -

ribz St - HREEIEESERAEEYIRIERM - HHEA I

17 Directive 2006/115/EC (92/100/EEC) of the European Parliament and of the Council
of 12 December 2006 on rental right and lending right and on certain rights related to
copyright in the field of intellectual property. 13¥53%4p 4 » LB &5 A F ¥ 11
*HCE o AR R S B S BB e iR (7 ez £ o

18 ikpeszdp 4 % 1 (1) %> Ldp s 1 ERATBOLASH EE o BB AL
FRUPEER P F S G R R R AU

19 difpgral Migdp s % S FET R ok TH AL FAPEFFEFSBSF
Fhahit s EYUHF N ERERSEF YT ARP LU A > P PEY
A3 AR AR S AR 0 R AT 0 paE R
Wi kTR -
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B85 3 R E S HTHRERIHEE B » FlEERE AR F A
ra | SRR AN - BRIFEMENAE - SRERRERE AT E
CLHYHFH S RER R A B %0« BeAh - $89 58 3 (6) RAIK
T 3 (4) RE SR RER R © /R ] A ARTE 258
—E (BEEENE - B - BN BUES) SATEEY >
PRI L RS SRR BRI A S 6 0 RS K - (2R T
B BB A REA B 8 RN - i bt e T B H B R R B A
2012 FE5& 8 Martin Luksan v. Petrus van der Let ZZ2 T DI -
[RE%ZEH » Martin Luksan S2 80 sk B9 T 258 E B HRE] > 5
B B A van der Let 7€ » HH van der Let BB il K2 Frd2
TR - 3HIEHH van der Let AHEEEAHRFZENE > M
Luksan AII[F R ATA & (ERERSEEAS van der Let - {HEZEZH IR RIFHT
HRIEGIIMNRE > HghZ @ (1) van der Let NFLAE 7= m)A 3%
E#% - DL (2) DEINEEEARS ST AER (A &EER pay
TV) © #2K van der Let ;& LEEFIINER] » 1KF 2 Frae FtER iR
f& Movieeurope.com » [fl] 3% 5 Bl #E A8 1% 50 FH & nl o g i T
ik 5940 van der Let 3215~ 2 & i 1 HEF #5324 Scandinavia TV o
Luksan /5L van der Let 3&# 0] BLEEFEHELEREA > van der Let
HI| ErRKIGBE B VEREIEES 38 (1) 16k > FrE S Fra R FI R
HEmERE T A o IERIL % E R (statutory assignment )

20 3%dp 4 % 3 (4) iEG M AFAHT RS PR A RAIRIE R
F_o H =2 % ! “Without prejudice to paragraph 6, when a contract concerning film
production is concluded, individually or collectively, by performers with a film
producer, the performer covered by this contract shall be presumed, subject to
contractual clauses to the contrary, to have transferred his rental right, subject to
Article 5.”

21 # < % @ “Member States may provide that the signing of a contract concluded
between a performer and a film producer concerning the production of a film has the
effect of authorising rental, provided that such contract provides for an equitable
remuneration within the meaning of Article 5. Member States may also provide that
this paragraph shall apply mutatis mutandis to the rights included in Chapter I1.”

22 Case C-277/10, Martin Luksan v. Petrus van der Let, 2012.
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FiTA Bt AR AR B2 PR Ay LR AR SR S22 A B
HHIFITE > AEATFRZ 2 Fr Fre e OO e e S B O

RENRGE > AERNEERE B BIS & PEFR L EL A I (S TR 2 Fr
BT B E AR SEEANBE R SR EYIR AR (CRZATY
R REAV R 2R R ~ RN - B R E i) - DIERZ H
KB g H G R EiamieE (ERSR A A ?

FA B AL HUETE S5 2 (2) ks B A i B
EZEIEN - HEREIL G RIMER R EEEES G A E(E
AHH(7 > (BB R R & At &8 2 R iR P8 (F R £
FUEHERNETEARTRERAL - (1 H n] 27 B SR B A 00Uk
fE - NIt > B8 BRI ELAINERE A0S E E s i fe e (F
FIRIFHHE - BRERIEPGEE—F For > G BB SLIABIEATE -
FEE T EREE N H R AOREA e m TS (RO B A RELABE
T EEE I FE R R > A RIEE R A BN S R TR 2 2 M
=

2. 45 Ao AR AT

Freg AL HEHE (public lending ) > JHFEMER A fREFEZE IEH
BRI HH (R R RO R - NI RER BERR — M & (RSN - MR
GEEEEY) - miSE (FHCEREFRIE - HLEFTiAa RS GR
FRE A BRI EIRE - HIEEIER S B AT MR Lk F i —E
EIAZH A - MIBRZFE 25 6 (1) ik & ABRLIRELS
B RER PREEIRYE > BINEA S HEEE BCEARER] - (ERTHE 2
R TE AR SRR A TS — SRR © =R (E
PRHER 2 & BRI AR SHEBCRET.Z -

BIATHESS Ko NS ERE L SPERT SRS VEWA 22 > BRER %

23 Case C-271/10, VEWA v. Belgische Staat, 2011. VEWA 5 vt f|pF ¥ it f 1§ 12
By -
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Fefgt - &9 BEISEENEBEEEFAIFYETTE T BN EEL
BT E B REYE - ME AR ERERE RN BRI FIEFIEE - i
NEZEYIRIrG A I EEE R IETYE - INREDEEER ST
IR - a2 - REEREFRIEF R HE RERR -
AR ZW e N HE B S AT E T & > SRR A - &
NI ORI EY) ~ B2 NS DB (EY) - AIfEEZ
FIREF BB © (e MLl BB E 1 EY BB N 2540
Rl BT EAAE - BB EEE AR AN » I ERERELA
AR A B E B E R EAEL A A -

MELEESRE A ~ $%5 % (phonogram ) B4R A ~ EE#EHHAR ~ &
B NMBHRIRBEREM - BAIE S R TR A E G EEHE (58
7 66) ~ EEREEL/\BH{E M (broadcasting and communication to the
public) (55 8 &) ~ DAKEAARE (268 9 k) SERER] » (HITHUE BLEERE
FIRIRRE] (55 10 {56 ) DURSEAfr - RIEL - RAAMEFT (private use) »
Rl SR AT R A~ EERE A A B CRYE% 6 58 BRI T IR £
8 DURCRy TR KRR RIS - I N R R N Z AT REFT
W o

() ISLEAS

HRN AR AKIEREEIRE LR - BEEFRERE N DIE L
S BEERS RSB FREERE R PE M (ERINY ~ TR ReE - 2
TER fREEACERAIESET T » fESSREA] N2 EFE SR
JRAE -

MAEEREE - FAE 2008 4 - BREE (HBRAGHEBNBOM S AL B EAEET
B2 BAEAAE R EE DA i T R B R E R E
2 HFUERREE SRS Bl E e - M TR, AR EE

24 Directive 2012/28/EU of the European Parliament and of the Council of 25 October
2012 on certain permitted uses of orphan works.
25 #-%- 5 Europeana - http://www.europeana.eu (last visited Oct. 10, 2014).
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FHE R —KFHBE - 52 R R BlRERE A REE(EYE BN A
A el L R N BRIE ER I R & E - HIRIRE it &85 - &
A AEE - R EERUSE (A SRIFEE - JISLIE
SEEnFE AR - B ZE (RA R et SRR
fF o DR EM A ERERR SR - BEDAH - SEBINSU L R T
BELHE S EE Ry ANFI o

R Ze I F IR > BUEETYRA 2008 4 11 H BHIGHES) © nlzfiEs
TEE B 5 EF & 5 1 & (Accessible Registries of Rights
Information and Orphan Works, ARROW ) » 75 S HE75 B [EEEE ~ &
TPRESRIEEHERE - DURHRRE ISR - BN AN ERIHE
M FOREH] - BrZE HH— 200 R BN RER & 5] 2t - AMERITE
RPN S N RRIRERIRRE - (R BT LA sk 2 ] AR %
B H ARSI T T o IRTTHECR ZERE A AT B8 & i -

TELEES 1 % - BEREEAHATE 2012 £F 10 HmEl

20 AWERE Y4 2T REEREIEE f't’—‘ﬁli BBz S oo 0
2011 £ 9% B% 0 - i e (MOU)» b RUEF FREME T4 2 F
YRR AR 2 RS g ad 2 BN T o iERR 4 A
EAIr o 2% ¥ 2 BEES 35 0 X4 (7 o The European Writers” Council
(EWC), the European Federation of Journalists (EFJ) 14 % the European Visual
Artists (EVA) » & £ 1% ch@ 48 R ¢ 3% the Federation of European Publishers

( FEP ), the European Publishers’ Council (EPC) » 12 % the International
Association of Scientific, Technical & Medical Publishers (STM) ° #%- 2 IFRRO,
Rightholders’ Organisations and Libraries sign groundbreaking MoU on Out of
Commerce Works (Sep. 20, 2011, 1:34 PM), http://www.ifrro.org/content/rightholders%
E2%80%99-organisations-and-libraries-sign-groundbreaking-mou-out-commerce-
works ° % # L4 2> % (Key Principles on the Digitisation and Making Available of
Out-of-Commerce Works) » 3% % http:/ec.europa.eu/internal market/copyright/
docs/copyright-infso/20110920-mou_en.pdf. (last visited Jun. 10, 2013) °

27 % ARROW enf = fezhvd THp > M Fwd|A7 5 TPicia £, 23 T
oI FRF IO EF kM FIT LA ARROW T p & & TR
SRREF L RLRE  FOF R L ARETIA 0 K SRR F
AT BINIIF T o B3 ARROW T B -G B4t A g BB AT * 4 ihjbs
PR GFHEAEFBT T RRAB R FERDFOREN DR
F — %% ARROW 76 P e B &5 » B4 423k > 10 8 » T 37-40 (2011
£ )o
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FERL™ ) EmME SRR RS E S > DUEERUN bR
R R ERRE T - IRIERIES - AreE Al E a3
VEMECRAEIARN - (HEMER] AR E SR g i =2 i Al AN HIRE
FIAFTAE (located ) SE[HEW <

e EENGSC - SRR E T EMEEERE ) (diligent
search ) &% NEHE » Wi .2 (ERFI A SEZ R 2 iR « FlAlHE <
F 3 BRHE - HATRRA M ZERT SRS N2 E
1 o R A B AR SHEENE R - DIEFZZE
PEFIERBARRE - ENMEEEEER > IS TERETER - 5
—FH > BihIESERn i E o ARV E R Rt R
HOR R R > TREEZ R DI E AR CERERIBIRAE > BIfEA
FIREERATER) R JRR - (B A BB IEMESEEFNAE
At FIDFI R I 2 A [ 2 i 2 8755 -

Rl F A AN OB £ FIESERFEaERELZ
fERA (HIFEHESEE | BT A hERs ) AR 8. Siek
WA R - 2SRl sR IR HEEER - AIEREE R
{E FEEH ~ A ZEZ A AR » EREZIN L EE A E
Frst SRR sk LB o DURGGABSREIAE 7= 5 BLONEIE 2R EE K

8 WRFFI L LG 12080 @ Fdg 4 i ¥ o F - W2F TehTK - WD F T
2 W (PSHOE £ ) REF T S N F AT S LR
F e P AR %

20 BEEARLSE S P RERLDF R L DIMPF T ERTNRE
G FoT HSIRT R R e SRS Bl -

30 I aFiveh s pdpLnm s K3 T LEAK B2 %KY (out of
commerce ) ; 2 1% » BigiZ F (TR AF (TRGEHF N o B FFIFL 2
RF AT SR F LA L NATR RIS g PR b
BEARINQF g A AR AT G T L FETR O R e
R F T LR EE Y 27 Sk ko

3 zdp b imE - RFIF (work ) ~ 224 ¥ ¥ ( cinematographic or audiovisual
work ) ¥24%% ¥ i¥ (phonogram ) > Wig 4 i %%}E 3)%:}%,_9_%,%‘4 » Fp
R4EY g PR R QF T Bl) o ke DB RERHNE T
EFERARLD @ ONEUBRFOAIRF 0T G RRR2FE (549
1% 338 ).
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TEBRAER — - QR EEAA EEEE (single publicly
accessible online database ) » fiFF Sl B FTHR it &N -

AN AR AES 6 RAHEIRERIL R E ME A= it
EEHIT RS 3 GRAVIEHE A A (available to the public ) Eil
DI H & ~ AL ~ RF B {E 18 (indexing, cataloguing,
preservation or restoration) &y H AP R B {LER - EEZ 0 Il
SEAE A A i 8 Ak 75 BRI 2 » 3l FH AR SOALAN R
BREEY - HEEEIRHEZ RO L A - IR
HETHEAA L SR EEA  LE R (A I FI AR E# B A - 15
FH AN E RO — E R B -

S BFEMART MWEE LA

bR T HIILE T T E B ER A TR [ E AR E s e 202 O B
R S ELEE TR 5. R JNRIE T BV S A B
RS BREENT SRS - BEMERER TR LI E TG
162%  HP B H/NBRE EEZ I8 B REZ o DUREISTAIIN
DASTHE ©

(-) B RS

BRI 12 HHIE L 2R Ry 1 KRR (U2 - st
ST PR 28 Fee 1 8 AR DA R P A o DR > T g 11 X
U > ANEFZIE 2 MERIRTIL > 2R E R - AR

32 Bldcdp 4 F SR~ 6 TR KGR MBAFEF TR FEFRRLF TP
B F T TR EFF A ST F (fair compensation) o fe 2 T A4
2 HARE S PR 6 R R aRR 2 LR TR e

33 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001
on the harmonisation of certain aspects of copyright and related rights in the
information society.

M dp 4w 2 EARHENRE S ¢ FER G ZERATR S YHEA A AMEY
Fivz - A 20 FIFARAFIFL ~ LG A B LFPHAFSF &F FIF
P Y P P P O P PN
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EEHE ~ MR IE BB SN IIDIAUE © SIMESH A E (R A& 1
it ~ SRR B EAT BRI BB AR R T RUE - DU MRS A
o o AR A BB R 1 AL AR B B R IS T

1. B AR s

B IRRA BrE I FRE B o B S SOAT o3 R 2 A R
(right of communication to the public) A2\ RFERLRE (right of
making available to the public ) FIfEFERY - [EISFERE » I8SES|
A T EEIE - FEER ) AR EEE o BRSO IR A i (2
i > AEENEZ -

AN SRR > 1825 3 (1) RIR T ERE A nT 2R sl
B AN DURRRECE it 7 =R A A S i H RO RER] - BIFEA
TEIRHEHG AR ~ (E A RS HOE E AR Bl it Bh el 5 L635F - H
HERRFAG R (live) WIABAEIRIE - EIRPTEERIA RIEHEAE - Al
AR N (A - skEVBEUEA - B R A B RS
%) HIPRFE - BIAIFE5E 3 (2) MRENKUE » AREERE 2 (RERY
A A (M N DV R e AR T AR hE 7
PRAERVEE - RGN S BRI IRGE -

RN EIRE N - BEREB AR TE e - 4
UHE Circul Globus Bucuresti 2231 » BUERERE S ARFEH » 8956
3 (1) RERRY "SRG R IR I AR AR E g -
It SEEENEARIESZE P ARSI - REFZEFREA
PRI B (R E

B (3} SRS OH) SRS PEFS I L 30 40p
BERZ G RTREARARTAR o
35 Case C283-10, Circul Globus Bucuresti v. UCMR — ADA., 2011.
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2. BT AR I e 0y HL 8t

FHR B L B AR I o 28 R - EFHE Ry TR
CHIZ (BB RE R R E - BB E SRR T B il & 18
(technological measure ) » DA F AAE AR [Fl = B R 1B I
T g "Bl (access) , EVEVIEGI R RS - BCETELIHE
TEVIEA EERERBELL TIBHE ~ #561, rJ7=UnDARIA -

28 6 (3) BRENEHME AT ES » sibH " FiirfRiEE
fi VTR RGN ~ B mEE Y - fEHIEFAVERIE T » nTHRPGIE
BRI M7 CREEF RE A ARASHER A R B B R 1B I T 1
I » —i%IM S » Bl fr R i v FH iR 828156 (access control )
B {5 FE 2 J ( protection process ) Y FH & - Hlal N+ ~ # 5
('scrambling ) 2% H A## ([, ( transformation ) ; R ERFEH RGE T2 H]
ZERIRIA - SLEE IR RRERE I -

MR HERER A CRIERYTFEL - $5258 6 RthalEEHfER A
AR HAECREERER AR it o35 B — (IR H o 15
TR FRRPE Bt - B BOKE B EIHEENER] A R B B B9 BI 9N
FORRMS] > fEREY " BRI 2t g ARSI A MERRE RS (F1
AORER AN EA A i B BEzE Rl T ) 5 HoR » S RER AR PRIV E
e - BCERER A EAt A s B ST & BRI HAR AR B2 e
& B B S T A ERIGE & S -

3. HEA F I H
REAVE T E N RIE R (ESGl s e & (E NS AR
ANHTEEN - DUR A R (E Sl et e I R - AR A AT L

TR B R B A G RZ B BRI IR E - LRk
LHIHTH P -

DS TREH A MR T A )
5 >

36 it EEIRE Y o B
AR T AT T T e 1 B pE >

ER B ATRE S e i
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Rt - F825 7 BRHE - & BEFEE S I ARARIRENE S
THIT R+ (1) R REmMBCEM R - BEUCGE FREFEHER
(2) Bfm ~ I R B - BERE ~ slm A EH i B
fifh] i mi g B B R B R, - MHEELRTER R GR AT oo ABHANECR] 15
I %1 E% 17 % & 35 B8 (inducing ) ~ & 5% ( enabling ) ~ & ]
(facilitating ) B2 (concealing ) %M ~ A ERERIE RHERFR]
WEFERES -

& Bl A s < tHRA R E B > BREERIRLE BL WIPO 1Y
WCT ~ WPPT {54 » DLURCGEBIVEI TigF5%E (DMCA) HIHLE
FEL - DRI - B4R 2 BB RETE S M H R DRI 22 - 1
Hie =R T E o B - AIGREE B BRI AERE AR AR EAE
— RIS -

B0 1E Societa Consortile Fonografici (SCF ) v. Marco Del
Corso®’—Z<H1 » BRERERTR RISHE " B AR, e &l &
LE B SRRIEFEINLAG G - T2 FEF & Societa
Consortile Fonografici ( LU N i SCF) iSRS S EYEreE
HER > HEREEEHE - BRI R € - f£4%H > SCF =
TR SRS - REHG B ZEFHE - T
BAZ A B AL " AR TR FTIES TR A R E
friohes -

{EiRFEa > # SCF 5k 2006 S aF AR kAR 25z
FEREERFL » FERARZEME ST (Marco Del Corso) BEA{EHALAZ
FIe 60 » SR8 SCF A=K BB UE R T iR " AR E
Wy SUESZ A M SE{E < (equitable remuneration ) o #7755 AT B
AHIF05 » SCF (EREEZE R T O E R ERNENYIE - (7E

H
oK Er o @ hoe 8 B 4 (bot) ~ RFLE A (crawler) 1 B - (7
Bio MRl AR A EEAERY T RS AT FITRASBEL -

37 Case C-135/10, Societa Consortile Fonografici (SCF) v. Marco Del Corso, 2012.
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BB RE A~ (EE - mIRmEE N iE S - BrE4E+E
i » SCF NSRS [ZAFEFREESE 73 A 73 (a) {6 KB
FEZ AT N LREFREANE - NEBIRABEE (public place) ©
AR 7 325 B s B 1 R S ] B AR SRS i R
HEBIkrazEfi A © N Eg SRt 2 s R R TERYY » FF
B AR E /N (random public ) > KL A FEZ T ANE ALY

IR E AN T B2 i USRS S S REfE A A R BRI 5
PRI bR SR B R AP e B S S R R N DA B -
REW T TR » SRR TR AL T B8 52 i B 1 Bl 2R
158 (professional economic activity ) & B35 FTREIEERE - BI{EH
AR R ERR T H BORER - (B B =2 B SRR AT B
PLEE N T 2EHERERNLEESE 3 (1) e " HARERE
( communicate to the public ) | B2 3 (2) AT T B A B
( making available to the public) ; ?
HRHERE - BERER e - RIBZIESRIEE 25 B &
AUt E ey " EARERSE | TERER TRER A Ei= AT
MEHE - AEARZE R B A2 f BRI~ B A B e = R
B B EENILEIESHIHE o (HE LR ME @ EZ B iR
AL =B AT RIS - (ERAEHIETE S BO L& &2 3 (1)
BRHLE  HEFH R -
1. &R E M, (indispensable role of the user ) » JRE[IZERZ
BRI T AT R » S AR ERATT RENERETER -

2. TN IR E B IE N R ENZEO > W HEETFESHE K
=HUFEE (fairly large number ) » A i35 (5 & B BEF 2 EWN
R RN IE—REREE % Nl DIEBEE - 2
R AT RER R e -

3 AEBEARARHTRAEH L (A0 A g R P b
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3. &It 25 3 (1) Ay " E# (communication) | BEE%
ThEGEAENMEE (profit-making nature ) R

MAE & &8558 3 (1) RS HEHETE S5 8
(2) 2tk HEbealhs » MEARTWE RS " S MR , A9
HgE R BARELL > HAREHEE - HigTEEERE > FR
Eit EELHE 3 (1) BT TFEIEAZMA R EREEEETEY
T8 (preventive in nature) > HAJEIE(E NS FHE EEAH
ZEVERTRIT Y ASEE (- N B EVIRIFIA -

MR - HAFHER AR HEFE S50 8 (2) RS EZEIFYI R K
EAIA TR R EREER A W{EMEE (compensatory in nature ) ©
ERIBEAE M N B B Ry 2 H B2 A ECE B IR B AT RERI AR S
FATIAN  BRILZAN - HFHER AN SRS 5F 8 (2) [RAYRERE
HAEWBEE (financial in nature ) © f/EAET—(F{T R &SRR
e PR A Sk Ry - ZE SR AT e 0 A me] A& - S (EEFE
JERK(EZAIE » FEHRS BRE A i (B Tk -

MAKME > RS e e E ' R — R E R
5 KR TR N GEREE T NRERI AR (person in general ) | °
HESOE (AR E AR AR » FRIFREE R EENSE - SRR
ERE MR 2R R R ERHERE - (HMefhantt - Eheels - g
PRI LTS B2 B9 fE 8 > IRER2 PR B A B S o B I B
& - HRNEEIT R T EAENTE - BAFaHHEA S HETES
58 (2) REVEIE BHY » kb A B T AN TR I RiES -

2_{$ €1 Phonographic Performance (Ireland) Limited v. Ireland, Attorney General %
P SRR B R r AR D 4y 4 8 2 B4 amn (C162/10 (2012),
paragraph 32-35); %} A Z 475 %3 2P B AT UG AR
pFEoogke BYE Rk R 2L o L 4+ Phonographic Performance (Ireland)
Limited v. Ireland, Attorney General %+ 1£% %o 3 P|en Tig % A FIFH 7 &
dink ¢ o mFRAAE LN EE o B s o TR W\@%‘]J

PEE ehZL BT W T AT F LT Ao A2 ] o
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H—EESFENEN > HE Infopag Z¥° - REHEEERE
JPAIHE 2009 SRR 2012 FEAEHHATER > 17 2012 SEAYHIREL R HERIAT
ZRUER > R - "2 Infopaq /2 HIFTEHEEL AT REEE AL
F o HIREAIIRG R E FIEE T - R 2SRk B ]
RS EEYERE - e E R DG TR E E - AERE
Danske Dagblades Forening ( DDF ) RIJ& 288 E RS s » H
F R 2 RS B i B & (FIEAHRA 5% - 2005 4 > DDF #3{
Infopaq TEARFIEAERIENL T IFHEHRAR - WE—F RraZEEHE A
S} AP A ety S AN/

Infopaq Y& FHEE BRI AT 53 Ry TLAEIE B - 3l 90 e R AT
Ry o A FHRVEERT R RRRHR R SOEE R TIFF 482 > 2L
J A TIFF R RO AE - 1 HEE TR 2R Infopaq fEHE]
RASEF 1R - RS T R EAT R A AR R MG R 2RI TR - B
FERCENIT SR8 2 AT EBI TR ? HK > Infopaq HYER}
RER RS AT EIE2H 5 R55 | HAVERE R H ?

B AR R - SRR EHE SRS 9 £ 11 B > HflE
I EEER RS AR RE - CHEEFE SN AR HHEZE
TTRIEREHMEEE - EETRERMESEREEE - 540 720l
B 21 BRUREAEREEINLS: - FERRIR BN - SR eI S
55 2 PREBIRERUE P IASCEDK G BB EFR AR ARSI T 2
B %‘rfﬁfz\ux AN EREIER S ERIE S PIIVAML | 2
BRI - BIIRHT -

MMAZEMS @ ERER - SRR CEEARRE " FEH
B ETIEE ) B PR EIEEYE - BB &t S e < RiE

39 Case C-5/08, Infopaq International A/S v. Danske Dagblades Forening, 2009; Case C-
302/10, Infopaq International A/S v. Danske Dagblades Forening, 2012.

40 Article 2 Reproduction right: “Member States shall provide for the exclusive right to
authorise or prohibit direct or indirect, temporary or permanent reproduction by any
means and in any form, in whole or in part:....”
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HISCEZEAE » RIHLELER SR KA T — (Wl F A RERF A E (EARYE - )
ZEMNITEIESRE  ERESCHAGIEE » AIEZHEEER
B 17 AET -

BUIEEREFEH > HHAA Infopaq BRHEHFEF i gE S = EHETHE
sk EHEL (for the reproduction multiple extracts) > HIK R ST
R s B EROER - S R E A RRI R A - AR
SUTRAATREMEE RS -

TR —RARS - ERREHAF &I &% 5 (1) K
HUETRE R B BT =G R F I - ERFE UM B RRE - (1)
ZITRBERE  (2) ZT R AT R 7Y (transient or
incidental ) 1T 5y 5 (3) RyFAERA ] 53 EH—El 53 5 (4) ME—
B Mo E /4 (intermediary ) > 805 R T &5 FHEE
VSRR RS 0 (5) BT R T ARSI 22 (independent
economic significance ) *' < JEFERFRIRE - HHAEE 5 (1) BRI
Yh o BoE A EERCEAERE - HERS R NER R L e -

¥ Infopaq ZF5k > LRI A EIESERIEFF R G MRS
BRHER YRR ERGERFEERTE Tk » EREARR
FERZEECEFZET  MEEFTEMEBEARZEEN A
(discretionary human intervention ) > H. Infopaq /5 {R 558 SLpE AR
Fer A IR & AR ET e il o RIbbiERead s - A% Infopaq LA
TIFF #RESC AR TR CIEER - AR S YRR E Ry
Ko BRIFZMIERE R B EH B R -

AEAEEE AV - BRER AR S TR Ryt & & e 2 il

41 Article 5 Exceptions and limitations: “1. Temporary acts of reproduction referred to in
Article 2, which are transient or incidental [and] an integral and essential part of a
technological process and whose sole purpose is to enable: (a) a transmission in a
network between third parties by an intermediary, or (b) a lawful use of a work or
other subject-matter to be made, and which have no independent economic
significance, shall be exempted from the reproduction right provided for in Article 2.”




514 AR T XA F 2 2 i

FAEERHAEF AN EEE BT A KA Infopaq {E58
BB R AR R R 2k m A\ T U s E R - R - (HIEN
sOB R IO TE F E ERIA A - AN o B8 AR A O T
T B HA SRR R A B RE - BIATETHY Infopaq HYEESIT Ry
B BB AR ERCHE - B E e - Bt & iE
LAY IEERAET ~ JOERERHBEFLIEME (access) 2
TRAENIENE » MR E 2 RENZ(FEEREEE - i -
B R E A B AR _ERVEEE: (access to them and their use
necessarily has economic significance ) °

PIZIEFE AT S 5 33 BTSN FEESR > 588
(browsing ) ~ {7 BLHRHFEL (caching) » # /2 Fy 7 (e ¥ [HE (F
HA I FE Bl fE A1 FH BE BB 53R (facilitating the use of a work or
making the use more efficiency ) > #A] # FH 8 M B BB I 2 VR
H 2 B RS FH A RAS -

NEEREE Ry 0 &L E ST R A S N B E L AR
BE O MEISCEREAEEE T IREER  KHE s
EFEAZREETE PTT R - AR R R E R ATT R A S n JEHL
HAARE M % - REZEIRE BT REREE B AIREER S X
WAL E IR M R S T R RS S E Y O » gl e BRI
REEA s R ERHCEENFRFEE -

() EMAEREBITIESL

{EECHE S ERRITIE VB AT - BEARS B R TE
M AR E - HEE BBIMEREERARIEZE - fla
EBEREIVER R - BFBENETE G - BH%F - Mgk
7= R ROR BRI EI TS E THIRERE - bR 7 15 R A RERORE -

42 Directive 2004/48/EC of the European Parliament and of the Council of 29 April
2004 on the enforcement of intellectual property rights.
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MEETS TR BEEEFHNEL - HUEEHERE - BER
2004 FEEE SV ERRTIES - SPEEEMER . — IR IEER
PSIRAS - EAVESRERTE R R TR I FE T CABAERR 2

e (B3R 4k FE S JHEMS >
G BB ER LN AR - FR AR - DAECRTE S FTiE VE =
M EMRISEE M - &5 - B IREEE A ~ #F (fair
and equitable) ; A EAEFESCERBITRAE S - I ERE N
EHARFPR S HAYEE (unwarranted delays ) ©

MAEFEERT (528 6 6 ~ 26 7 ) JiHl > HafihEBA—
TRHEHERSH AR EEERNR ERSBEEE T o AR
R F S EhE R ELE R - EREEHWEENIRE - BIITER
MM (commercial scale) HYSHELE > & BB LRS- HIE
MIAGEK > BORA SRR IRTT ~ MBS FIRG SRS -

AN F525 7 BRIRER IR BB TE LA - BIEETEIRA
REFPBanT - SR AN LG BRI A S M E R F R 2
=E - ANEMEEE PR RER N ZESK > BREGHRGE T A Y BT IR 4 58 i
(provisional measures ) » MAERFER] Dl—&ffam (without the other
party having been heard ) J7 FUERTT By F 45 it > (E & 7 Bl &1
(notice ) ¥ » ¥HEAEFRIER (review ) HIRER] » HIEE AIERR
HEAEEROREE B ECEECR - DURECR W 2 EHEF I n] DUEIS i (E -

W FFEE AT S IR A IR0 - & BB FEER nT DUE S

R AU BT ER G © 2% BB B T e 5
& BEIE » {BLIRESE 20 T TIEREE 31 16 HJE H R - £ZH
BEHE (56 8 fF6) T » 1 SRl s T AR 25

Ko anRHEN M AR B R Y M SR B H AR S ™

B R FLLFEMARNGIL F ¢ T HATH DR

44 ipagendpand B A f R RO RS S04 s R ERRER A
RERPRIFA 2 2 A W fodd B Ry &L RIE - 20 R
ZFRE FREASLAE W M B REF DU for o BEAS
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1T 6 B W M+ it B TE B 75 i ( provisional and precautionary
measures * 525 9 ff) JiH - & BEIRYRRERR A DUEREFR] AR
a0 NI EER S B FERIY) AL o DABG I HE ARG TLEE
iH (entry into or movement within the channels of commerce ) ° 7£p%
EMERHREERER: - BN A\ SRR Z AN EE 2185 - & B E
HY R AR RN O ERGEDS S I - fOPREAE N RIBI MR8 E /B
FEBRASERTTIR P AN M E - BIREAFEHEARERE R (56 10
REH 14 ) > A EUEEERNE (corrective measures ) ~ #i21F
12 ~ HEERBERAEEREN -

() BT WA

Bo RS R AR R - B S B Rl =i E T a5 il 5
BLEERTHEES - R (B SR aE T — M E BRI E
—T15 » BYATEEF TS BRI &G LR - IMAE 2000 AERFEL
S EE T T2 (2000/31/EC) * » HAEHEEEEHEE
A% (Information Society Service) » DN ERNARISFEE HYRR L EL
B~ R R s R R R - EIFE R

Hrb > f4p&IRESHEALE (ISP, Internet Service Provider) Y&
EHMAA LR T E RS » FEIEEFER mEH BT RN
Bt WEERERIE L m SR S (B ISP 2%5) &E—E
HIBEFEE (R 5 Ao SETEEEIIFZ RG] - DIREkEERE L
F B B R PR L AR A I E © Bl > BT RSE2REE 12 £ 15
foR 22 Y — Fl A RS AR A R (I E O AR B A > 43 71l 2 BE AR
(mere conduit) ~ FRIEFEHL (cache) BAEEHEEE (hosting) - MEFFRF
ANEERRE  BeERREEMA A ANNS » 528G

RIRIFcTFF A > e RPFF R EP e tior > 12 5 M EEAE Sk
£ pRETR

45 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000
on certain legal aspects of information society services, in particular electronic
commerce, in the Internal Market.
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HEF B CIRMEIAS - RIS & EEERAER R -

BEFEBELHE 15 (1) BIE » & BEIE RS R =1E
B AN IR RS - MR TEEEMERSNFFEERNE
50 IS EHRANEEEEIR (indicating) Z BHEEGRINH S
FRLL— e EFE7% (general obligation) © 55 15 (2) REMHE - &5
BB °] DLt E E H E T RE T RN E VS ) (alleged illegal
activities ) BUEEGHIANEE M » ERIRBREAEZE L] (promptly )
AT ERR  BCEE T ERBEKT - et iRp i E %4
HIE & &R

-~ BEEF B ISP E R EEX 2T

IR BR BR 2 i 2 B Y E R BRI B R R H OB RE S RIS 2 STk
B (R R 2 (HIRNEPREREE > (0P g AR
# 2B REPE 0 MR AEM LRYBEE o (B2 E MU %R
(EC)) 25577 > MMEERFRIfTE T BERTE <IN 2 » BRI
S S Ry A - Fpn R ERERAE IR R ~ B Bt Ak s T it
& (ISP) ZFEBFMEE - shEflRE -

- CERERT METEE RS 2505

R R R EE S RN EA A — » BRI EERL
o (R N R R HAE R B a2 8 - R B S R
i RARVE R T A - RN FER A S R mH R E - HEFIA
AT DAEZ 5 R R RE R FE TR B < BRIR E S5 H
S B A B BN TR RE o 1L S e R A e B B L P 7R SO
HUJE - B BRI NEEERECRED T2 ) (license) 75
7 MIELL "ARE 4 (sale) ML - DIREI 2R 22 HEM RS
IR A © Tt A B R IEE DL UsedSoft —Z€HH 7873 HO™
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(=) UsedSoft GmbH v. Oracle International Corp.** %

REMEHE XA TS —ESR " E5HIR1T (databank ) ; /]
ESEREY - = PA] B A SR E SO E TG T B E e o
FRE S RIE SR EF & P R E A S T 8 RS ] A A
FAEfFIRAS - WHERT—E BERI B B HELARES © HhAh > &P
IR AT EEL 5 SR 3R E TRIAEE 547 (maintenance agreement ) » F|
FRVE SCHYE 5 80k T SRS AU SE T iR A (update ) B B £5 1ES
(patch) °

TEARZ T KBRS S - FHE A2 EOREL 25 (7RkEs
MER— I REELAT - (HARZSERINETHUS 27 (R - TiE o
A A SCHS i S O RE - SR H 28R 23 (s - AIE
AR UsedSoft 23 AT LI BEHEIE R S P M THHEY -

FE SRRy UsedSoft IR —F AT REEFIHLEIEH > T

46 Case C-128/11, UsedSoft GmbH v. Oracle International Corp., 2012. 3% % 4p M 37 &
oL ;j‘ﬁ—gtﬂ, Court of Justice of European Union, An author of software cannot
oppose the resale of his “used’ licences allowing the use of his programs downloaded
from the internet, CVRIA (July 3, 2012), http:/curia.europa.eu/jcms/upload/docs/
application/pdf/2012-07/cp120094en.pdf (last visited Dec. 15, 2013); Jennifer Baker,
EU Court Rules Resale of Software Licenses Is Legal Even Online, COMPUTERWORLD
(July 3, 2012, 11:40 AM), http://www.computerworld.com/s/article/9228762/EU_court
rules_resale of used software licenses is legal even online (last visited Dec. 15,
2013).

47 gkl (AL 5 “client-server-software™ ) 85%dl & P LT S o T
2 7% EF R CD-ROM 2 DVD 45 % -

48 % UsedSoft T 5+ 4 & e JE fie & 2% #1& (Notarial Testimonial ) » 11 2& P
EEMKREE S AT RFREFET (notary certificate) LKA L &
EPE PR T R I KRR DB AT iR A S R
T2 T R Wi E ek R PRI 2 £ o UsedSoft e
Disclic if 45 F UsedSoft cho g4l R v A4 * R'EF H B2 AT R 0 TR
Yoy B R T ) AR B eniE o %R Disclic F B ik
http://www.discount-licensing.com/ (B {5 p 8 2013 & 1 7 19 7 )

49 Usedsoft #2005 & 4& ) “Oracle Special Offer” » px & i * i 1% F > #cfdizig »
B e gadk k2 A cnd g (OF TERIAERAEY AR A )

o e T
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A fEE LB R ERRD - (SR ERBe Rl R > B SHERHY
R e E P > ERSE R MR E LR " 1~
A | 0 RITTAIER UsedSoft HvEE — T FE TS HUAT R Ui
RS > REEEEEIEIIRIESH 4 (1) (a) BRATHE -
ARENEEFEAENRH B N E RS ERESSE 4 (2) &
HOREMIFERE R AP R R iR S5 R R I SOR B ARG

NFFAI TR F s & B e S T IE EISIEE 25
4 (2) fRroERFERE R A E A EIECR & YRy B2 -

SRR » ZAFRFFE P TEIERT RIGIEHE - Kk
H P HEL R S ER B A - A RERUS — IR A IR IR - A
AR BRI EEBIAE - FHESGER  TamaEmant T Eing - 50
TERAENUS T - B e A SR - TN B T EHE
TR BEEMENFEREAESEARE -

MAERE L > BUHERE S B0 T b P Efns T &
Was ) B TR R RN ERTT R NREE o 8%
Befatt - TERES Nk, B2 T RS B AT B — (T R
(indivisible whole) » K[ FUZ BEMHRY T &ERES - ANGEE S AR
WS FRAYEER - BE L FESCLGER P T EiiE 2
R AL AR - WX S TR P AR EE 5
BREZNEFEEEKTENERE Y (41 CD-ROM &
DVD) Wi F1* « WRERR R - AR A SGER P

50 7 4 2 engir RS QP 2 T4 L “With the payment for services you receive,
exclusively for your internal business purposes, for an unlimited period a non-
exclusive non-transferable user right free of charge for everything that Oracle
develops and makes available to you on the basis of this agreement.”

51 Article 4 Restricted Acts: “2. The first sale in the Community of a copy of a program
by the rightholder or with his consent shall exhaust the distribution right within the
Community of that copy, with the exception of the right to control further rental of the
program or a copy thereof.”

52 UsedSoft 2 Fazni > A LRZFHMEANFP & & TR ERR >~
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TEE S ~ WA SR TR 0 CEECEMIRIESE 4
(2) BREVHET R » BIERERMFEE R A0 -
WFEERE Ebe e 3 E (Advocate General ) {EE REFTS @
REIEEE S 4 (2) & "#HE ) ThHOERIESRRRE > 1
BEAEHERN ~ P05 HRR R S RS pe o g > B
FET R 1T Ry BI{ERER AAEEEATF L " #28# (license ) | HUA
"HHE (sale) 1E|(£Bmf)3u,bﬁb/\,\\\(£iﬁ SEEREFFESR R R RE > -
BT R - ERREETE LS 4 (2) BRENENFESR
AIEERINEREY) » RIEARZEE P BT iemnh T~ aiagny 7 =00
ﬂfféﬂﬁﬁ%’?ﬁﬂﬁﬁﬁ FIRIE - BREREREE AR H IR © s
> AR 2 AR A e Y B R Y D A& R - H SRR TS
é*% 1 (2) fRtUFEEH > T A dp £ @ * iz e Ay 58 B Ren T odc
R G E% R S R F R Y B LUE R Y B s ) T 2
iﬁ %Kf MEAERZIE 2 B EE A -

B AN » BRI A PR R R THUAEESLA - &
EFK%*H“‘@’%”?E%% 4 (2) PRREMFEEIFRIREA - HE-GER -
e i B R BRI RS L 1% FT i R Y B I R BE R R T ANE i
FRVE SRR REER S BN R IR FE 224 2 LA ZE S (accompanied )
R LER S - Iﬁtz@ﬁ:‘%ﬁﬁ%@iﬁﬁﬁi%fﬂﬁﬁhﬁ” ATy
THERESLK T I A R R R RIS ([(RIMERESL(E 23T HT T
Eﬁ{ﬁﬁﬁ%mij\ﬁ%ﬁﬁ%ﬂ/\) ¥

- ko, 5155 iﬁ,&ﬁﬁa‘;z}t; — B3 T A B ER o

53 Id.

54 H f < % :“[T]he maintenance agreement concluded by the first acquirer prevents in
any event the exhaustion of the right provided for in Article 4(2) of Directive 2009/24,
since the copy of the computer program which the first acquirer may transfer to a
second acquirer no longer corresponds to the copy he downloaded but to a new copy
of the program.” » j:"u{“ F2ik ZRREBTR GBI L FHRT R
#THLT - BHRELYUS -

55 H k< % ! “According to the order for reference, the used licences offered by
UsedSoft are ‘current’, in that the sale of the copy of the program by Oracle to its
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e R A B2 IR R o B ERERE - IR E S
TR S HETHEA eSS - (BFEZEE RS ARE T H
EPMA > BREMIRESIN (AR HEERL) I B
EITRAIAET - g 2R - B0 2E i R 2 s [ S B R R
5 MERRER R TR (s B YRR 75

EEEER » B 7B b LR EBe Rt #Y 55 — (B REAE
FA > TEIFETE I RS I E S (BIZ0F]A UsedSoft SEH
Al B R AT IR B SO ) nI R ERSIEETE 25 4 (2)
BRREFRESE - MISTERACTEZIESE 5 (1) B T &%
8% (lawful acquirer ) ; ?

RIBFELHE 5 (1) & WEEAIEEIUSE R HZTEE - 12
FIKIARIATERTE T » AR H BT ] A AERAFE - HE
EEUS AR T B BB BRI T By - BB RIS o IRIBRTHEIZ T
& > BRI B SCH B IS SRR R R s B R e E 2 2 & P
e R HE 7 5 18 8 BRI R [T &/ k88 1% bR
(unusable ) » FESCHERER 2R 1 E% PRI ET R -

HILAE - HE T REHDIREE 2O EREE
R EE R b {ERIEHESCELL CD-ROM 2 DVD H) R IREE
fEEs - R EY— BV EEELUBHEFVE RIS - BERA
It B ER R RRE TSR EISIRETE 25 4 (2) BRIEFIFEER
“FEE > NBEIELE 5 (1) BREEEIEE > Kt 58T

|

il

customer was accompanied by the conclusion of a maintenance agreement for that
copy.”

56 Article 5 Exception to the Restricted Acts: “1. In the absence of specific contractual
provisions, the acts referred to in points (a) and (b) of Article 4(1) shall not require
authorisation by the rightholder where they are necessary for the use of the computer
program by the lawful acquirer in accordance with its intended purpose, including for
error correction.”

5T FFAPIEREMAIG T R4p4 %4 (1) (a) Fautg -

58 57 fRASEBNAL PR SRR 0 B RFRA A P R
A L e g o
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FEFIE RN G SCAIRENE T SR S5 EL 5 s -

AN (HISEER » SRR ARG R IEYS UsedSoft &
AR - BIANECR SRR (RS B R 50 (I AR S DL —(#32%
AUSEBUREE M) Fol - AT REREZ BIRSE R B - A4
FRIPARUS 50 (&2 - SLREMERE B CANHAY 23 (g T
fA > AIECEER AR T ERUS R (EE) Bhk - A REED
ERERITED MR 1R T -

FE A5 E TR B S R R (0 AR 52 UsedSoft S5
EETER  BOARH S UsedSoft HYE BSEIESR —ERIR
% > 515 UsedSoft A G WA H PG S =

(=) Peek & Cloppenburg KG v. Cassina SpA® %

AREJFRE Cassina FFHELERE » Hme% AT Carles-Edourd
Jeannret HU1SHLE W AR E H AT et et 2800 & I FER] o Peek &
Cloppenburg Il fEBIARSE/A R » HAERE PYb S G R R B P
BT AREE Cassina $FHES AR A I 2 (5 524 - Cassina
70k Peek & Cloppenburg 21T R fERUEHE » Th1a R LR gt 5
EBEREEERL > ZE3K Peek & Cloppenburg {£ IFE TR - $2it
Cassina B E & Z &R W2 (HEERE -

RER T EFE - (LR IS RS R G2 5

59 BApRMARES o T e R AR Y PRI L UsedSoft 5 F 5t
ek # 1 “The court has forbidden the splitting of licences, but UsedSoft’s whole
business model is based on that. We will demand that the BGH upholds this
principle.” Jakob Jung, Oracle: The battle against reselling sofiware licences is not
over, ZDNET (July 11, 2012, 11:51 AM), http://www.zdnet.com/oracle-the-battle-
against-reselling-software-licences-is-not-over-7000000702/.

60 — fp o PP TR ERME T § 2 PRI HEHET LT E - LR T
P ARTIEB Y ] g RN S KRR T - R E3F R AY
g * ;@ UsedSoft 7 ¥ 3% I{ &304 ik— B 2 % 15kt “shelfware” e 5 o ;f;—
% . Larry Walsh, EU Court Clears Way for Used Sofiware Sales, CHANNELNOMICS
(July 16, 2012), http://channelnomics.com/2012/07/16/eu-court-clears-software-sales/.

61 Case C-456/06, Peck & Cloppenburg KG v. Cassina SpA, 2008.
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4 (1) &/ T A EdE | (distribution to the public) 175 ? DLK
"R E PR RERERA AR o B EHENILEIE TS 4
(1) {5522

BB EPE . AR - BEARNERIE 48 2 AR PR R T ¥
INFREE ) HUE  {HFE WCT K1 WPPT Al BHMERIRLE - BNt
St FE2AIE 2 15 BiEEE RN - BE% /A R B RE R A
BIFSERIRCR - KL LR e - RIREEGE - e A PR B
R — B T TR SR PR B L R RE

B LR AR9E WCT 25 6 655 1 3 T X2 R 4ir 3 1F
ZHEREANEBRAEGIEERDE RR T AR,
WPPT 2 8 A1 12 REFRE AMTREEY) SUE N ZHIBUHHE -
INEEHEEIRIHE > THIBPR GRATRE T B RO E T TR
) SEAS > BEIHITE R 4 65 | SRAVHLE NEERAHFI AR

B LD ER Ry - 4 E AR R E /N (52 E e o
iBeKR{E WCT 25 6 R ERIEFIFESRAIRE » /R T FrE R
i, RFERAVAETER  MEHLEE2E 4 R 2 HIHE - T1EEL
RN — R EE8E T E R CEERAEER ) ryEAMT
GRS | SRSERERRESE - RIMLEEE LR Ry - BT R AYRaL
DA ERERZ R BITEE » ANZE Peek & Cloppenburg 1EHEEFELIR 2 =K
B RESERZATR RN K FE R BE - BOARERCE
BURERIR S -

62 Article 4 Distribution right: “1. Member States shall provide for authors, in respect of
the original of their works or of copies thereof, the exclusive right to authorise or
prohibit any form of distribution to the public by sale or otherwise. 2. The distribution
right shall not be exhausted within the Community in respect of the original or copies
of the work, except where the first sale or other transfer of ownership in the
Community of that object is made by the rightholder or with his consent.”
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(=) Titus Alexander Jochen Donner ™ %

FAA]AF] Dimentione FIJFHHAR ~ BB & BLFEREAE UG B4
EEEEEREEERE - NG EE AR AL Z F(RE
TEAEEE Z FIE PR E - fEEFGEE L > REBEFETE
» Dimentione HI|ZEHH Donner #&%£ 1) Inspem 58\ G EV)iEAS
TR EZ A -

IRIREEEEMEEEE 17 66 > T B ) S Rl - — 2
EYIFTEHE  (transfer of the ownership of the good sold ) » —J&2HIE
N EER S RERRE 2 A\ (transfer of the power of disposal from the
vendor to the purchaser ) ° [ AZEFTERERSEZE LR A - (HEEH)
B RERIRS Al S AT ER - R RIERE T ERRE R
Donner Hi Insperm FERREHATHERIEE) - Donner HIEFRE L
FHELHE 4 (1) & "THAREE ) (EEK T A FTE RS
ERE R S R ERIFERTR o FHINARZERIEAE T iR e
KA BEARRFEE AL R ARA A Z FZEFHELRFE » Donner Eil
Inspem H HEEHRITE BB HE -

HINHETF > BOEERE s it Eie <8 "8
BRI E R WCT 55 6 (1) (&—3 > #PEfERTil Peek &
Cloppenburg ZEE AR » M " A GEAE , SR REZA G
Ah > JRKEEL WCT 265 6 (1) feefH[E] - HR - ®Ehefgti &t &<
RS TEOC ) NREEMRECRTT R A MAEEIEUER - Kk
TEATREE ) TORRE—E R ERETT R AR R - B T BRG] - B
ERAEY) ) #EE - JIt > 8958 4 (1) REAREUIHATRE
B EE BBIRA -

WA - B ERR R I R O RERL T B A RBU )  TEARAE
FAE NYIRIERE (1) B 26 8E (target) FE & 2B

R [

63 Case C-5/11,Criminal proceedings against Titus Alexander Jochen Donner, 2012.
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Siks T AR ) BITTR ? DUk (2) BEARGEE#SREIE=
W R 2

AZEh Dimentione 8% fEFEMIUL > HEE & P9 7 BUR H Bl
Inspem &{F - LR G REBIRIRE - WEEE RLGEHESH
HEBHE SRR E S M E R > MRS LR -
2 bRl - BRERERER RS E R (NERHE =N HHEFPET SR
HEGEE > SRR E T ER ST ERF R - R e S
HER AR INR & (RN RRERY) - AN GRS e
TSFTER S BB - BCEXE 4 BB - HRENREHTEES
CXNQDR SRS/ Gt

S RBIERER BRE L T A

BRI ERETE S EIZEME T - RSB HEEH » #I k-
MRS 2 Ul » NMEEERS ARG (ISP) E4PkE: > thit—
AR T FHRATE < AR # I R AR - ek B EbeE R Ay A
HIFREE T LS FeRiVE 8 - R TR R R e 2 E
FHfHIRE -

(=) Scarlet Extended SA v. SABAM ** %

TERZZEH - EHIRFE 842 (FRE N EIHE SABAM FE1EHERE IR 15 3E
% Scarlet Extend FYHFFIHELNVREIRS S EIREZ ERERFE -
#es Scarlet Extend HIF-5RHE(ER LM ERTS - ERIFEZT
HAE RS ZTREIEEFTR - SABAM J51Y 2004 FEAfAEZER
ERERER . FERRIRENE R S ZTRCES SABAM & 8/YE
VEHE » A6 F3E Scarlet Extend A&H HHPTRIVER » BRiERE
i< Scarlet Extend fIZ&EE ik is ABLTEEEA0 P2P #RESZFIF » LA

64 Case C-70/10, Scarlet Extended SA v. Société belge des auteurs, compositeurs et
éditeurs SCRL (SABAM), 2011.




526 AR T XA Z 1R 02 48405

PhibErER A -

¥ SABAM HYREK - FEAIREEPERE B o A Fad RS S g
RS YRR R 1T - WSS T AHERRE TRE ) BUREGR o R
FERIRREREHAE 2007 FEAIT 25 FEINAE SRR g - WAL L EHZ
FH S SRR TS o S LIRS 5 » Scarlet Extend 275 14E R i i
{ER T EAAAITT > (B P2P WRESNERHERR T - ISP ARACN Rl RERS
AHHAFTEEE > TR RIOEEEH S EE L kE
RELEEY o B4 o Scarlet Extend SEFEH! » SEE R BE RS el FH &
ZHERER  CENEFEGREINIRE RIS ERR T
ISP ZEFH B2 #75 (general obligation) ; [f] HEKZEEFEALED
% 1P (B8 R (EE B 3w (R T < (R e %
BEtEtl L5

HNAZRFH > BRI RENTEHELE 8 (3) BRIl
BHBITIERIEE 11 6 [EARIIREIE B EE AR EHT
R B RE SRS 2 LIBA I B F R A BiE K (HAEE &M
B2HIE# 16 BEEMEITIESE 2 (3) (a) R > HEKIES
HIRRE N ] s R TR TE 2 B A - IRIBLERERERER Ry - BEARTEEE
TRAHTESE 15 (1) R TR IR&BEIE ISP EEHHDEAHHE
SEEEEE R — BRSBTS E SR NS EE s LA
ZRITRZBE -

AN » BRI E A TR 58 3 RINLAGT 3R - IRIEELIH
E o ITFERAGH HFFEEEAFEA] (fair and proportionate ) ~ 1~
B E R A ETE (excessively costly ) o EFERd Ry > A
SABAM FirBRIAEEMHNMEE A _ L2 B REIRS > FraRAKn]
REFRERITT Rl B R ISP S EHYETE - BRI ILERS] » A
HZEE SRR RIECARRE T) 5 PN A P e ik e B A S
BT EERIE R - KN R S A B S - B RS
PRA&IT ISP (HF® (B#&umAHE ) AUEEARE -

% 0 EFER R 0 INEEEENEE I T REEEEN AR - KA
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EFEPERENERI TR - WA ESITATEER > (HI
R E (& AR i E N AR B AR RS 122 > LAETE T RER
WANEEE o KILECHEEREE ] SABAM ¥} Scarlet Extend SRLUIIZE
RS A HIRE K o

(=) SABAM v. Netlog NV.* %

ERF{5LY Scarlet Extended SA v. SABAM ZAH. » JF#5 SABAM
FiR#EE Netlog ¢ Bt BESEH L FEEHABEZEETRE (4
FIEIIEZR ) & & - Netlog FTieHEIRE EE MHH P IUS—E4
Fyprofile”BlEl A\ Z2[H » 5 AT 158 {18 S5 8 22 [ 2 B Sk A F Il
PR AR T E LN A - SABAM I RER P (i
{E F#EHE A BFI A - Kk SABAM A 2009 4F[afA & ZER =R
It BOREREAG S H]S 5 67 Netlog {5 (- BHEHE FH P B HLAR
H5LARH (-2

Netlog HIZIR » HIHESROMEE TR HE 15 BRI
By TR ) 0 A B ARSI R kB R P - TP
[F7% Netlog FRAITHPAMEREIEE NI > fEEEAIE T N &
S BRER N E R R B ORER R E -

FEAZES > BURERELIEE - SABAM BYEKIE FE K
Netlog ¥~¥5 ERYENERBGHPI MR ETERT] - SRR E T
SR EREL - (1) $PEHE B FEERFERS ER9EH S (2) #HrE
HFE®EERER » (3) 2—ETEA MR (preventive measure )
(4) EHBETEEFERA (exclusively at its expense ) 5 (5) & H
AR PR -

EBel ks 0 Netlog HEEFBNE T RAHEE 14 GRAIREFIRTS
PR HARIERTIRAY Scarlet Extend 22 > HEEFIRB R AL E IR F

65 Case C360/10, Belgische Vereniging van Auteurs, Componisten en Uitgevers CVBA
(SABAM) v. Netlog NV., 2012.
66 Scarlet Extend % 4%t ISP ¥ Jﬁ HANRE > A ARG IRIAR ,Liﬂr 7+t ISP
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BRIETERITE BRI MEE BT <H 15 (1) K T I ER
TR R o tLEREMTIES S 3 AV ILEETE
R HAFE HBIERT ~ BASE IR IR S pom B AN 2 i
FIHLE 761 > BN ER B X EERBETFEBEL
(2000/31/EC ) ~ & &t & 5% (2001/29/EC ) ~ B AT HE <
(2004/48/EC ) FIH A EAMER(RFE - & & BEINGERKARS
IR R I I SRR -

(2 ) Bonnier Audio AB v. Perfect Communication Sweden

4B" 2

545 Bonnier Audio AB ~ Earbooks AB ¥t RN pEHEH 27 4k
HEENER - TR AR o 1 & TRMEEES ePhone
B ZE FTP 0 EEE » RF% 27 HHE(FaE(RRE -
BEAFH2E Solan M7 EReEE K ePhone fa&&(H R E IP (LB
P4 BAHRHE N © ePhone HITEE Ry [ 5 FE K& S Bk E B @ 31
ERIEIE S HIHE -

— T eI ST 0 (B AT E S IR EbeR
RGN R SHER S (&g BEA EEREEFF » &
K—TTE N ABIR R L NG N Ha5E P& HEnERE  Hazbeid
RIREMARIRE EHER - EBHEEEEESM AR ENFE
(e M — T EEer AR - Bl SiEbe IR » e E AR
e (HEEE R A AR L BB E AR EREEES 53 B (C) @

e

oo o

67 Case C-461/10, Bonnier Audio AB, Earbooks AB, Norstedts Forlagsgrupp AB,
Piratforlaget AB, Storyside AB v. Perfect Communication Sweden AB, 2012.

68 Directive 2006/24/EC of the European Parliament and of the Council of 15 March
2006 on the retention of data generated or processed in connection with the provision
of publicly available electronic communications services or of public communications
networks and amending Directive 2002/58/EC.

69 H < % ! “If the applicant shows clear evidence that someone has committed an
infringement referred to in Paragraph 53, the court may order one or more of the
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WIRUE RS - KLl 2 255 REEEBE L B -
BRSNS - AERFE B NET &R S 2 T LIPERRIS AL
B @R 25 15 (1) ROREA - IHERS & EAFE
i > M ERITIESH 8 (3) REASRAEEE B FE <5 15 (1)
B > B A (RS SRR (e R RBREPT
HIEERE F AR EABHARE - HEEIARR TG AR E
BRERERFRES - (HiEbethigt - Eg AER R EE BT
W THE S WBIE LT - HILAMERE PR A RUAUE EAEN AR

persons referred to in the second paragraph below, on penalty of a fine, to provide the
applicant with information on the origin and distribution network of the goods or
services affected by the infringement (order for disclosure of information) . Such
an order may be made at the request of an author or a successor in title of an author or
a person who, on the basis of a licence, is entitled to exploit the work. It may be made
only if the information can be regarded as facilitating the investigation into an
infringement concerning the goods or services.”

70 L RRTEFEFLFUI AL FSESF 658 (1)(2) (3) (4) i

B0 MRS AL B BRI 0 R R g R BIALE Y
FERFE 2 - FHFE 25X 2 H{2T R0 s fhoder A F A g
P B F %34y £ (Directive 9546/EC) % 13 (1) i % chfiin™ » fEﬁ“ A
B BT E GRS AT R RTE U AR EER T AAHL
ZEEHTRE TR R T U] o BTG R 0 E R R B LR ik A
BBl ¢ gmPENY 6 (1) (2) i5H&Z hRA - H R 40T @ “Member States
may adopt legislative measures to restrict the scope of the rights and obligations
provided for in Article 5, Article 6, Article 8(1), (2), (3) and (4), and Article 9 of this
Directive when such restriction constitutes a necessary, appropriate and proportionate
measure within a democratic society to safeguard national security (i.e. State security),
defence, public security, and the prevention, investigation, detection and prosecution
of criminal offences or of unauthorised use of the electronic communication system,
as referred to in Article 13(1) of Directive 95/46/EC. To this end, Member States may,
inter alia, adopt legislative measures providing for the retention of data for a limited
period justified on the grounds laid down in this paragraph. All the measures referred
to in this paragraph shall be in accordance with the general principles of Community
law, including those referred to in Article 6(1) and (2) of the Treaty on European
Union.”
IEFET I AN L PR R o P A RER Y 4 AT A
EOEA AR A AT Fldp AP F S B G EBR Y A TR
155 1 gl R B ik g % » AR A AR R T MRl R

S TR

AS

!

(o

s
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EARER RS - A BAFERRE LB - BRI BREM G —
BRI - BEEE AR KB IR ERR RS THE AR A - #
ANEEBE A

(w ) L’Oréal SA v. eBay International AG" %

REM L eBay RETHEMNL B MAVE R A E AR5
IRE &AWL > WS R SL SR — & LLBIRI < 5 LAk - eBay
HFEHEEZ LR LNESE - BiEsH 2B > eBay th#
=5 EEE T ES - BIU] eBay HEE L Oréal” BT - & HHRS
Bl A= 2 A “L Oréal”iy - HEAMHEE_EMIRY & EE
fiti ) E{HE IR eBay UGN E L Oréal ZEmmAYE A

Ryt EAZHETHFE » eBay JAEMH A GREFHASCEORA A E
NEWRE EHERG T - WA N ZEEEEREH DMEIE R 2 5E R
o FHE R LA > eBay tHHEH VeRO ( Verified Rights Owner 5
REMERIN ) RS R AN AISEE TEA/ECT (notice and
take-down ) | =G5 K eBay AU MEHEL, B i -

ARZEJF 5 L Oréal {F eBay fEp&pa R E X RE B -
JEE S (ARG iR ) ~ REEES » DR EMEEREBE TSR
B 2 UOréal FURILEFERETT RIEFELrGIEME - Tk eBay &
R AHSEESEEEIEENTTRAE - 590 > LOréal ;2T 5k eBay

AR 5 B L R i B s T 5 0O T R R R p A TR o
KL F ok eBay 22 L'Oréal piZME - 055 RIEFEE eBay K28 25
%

HIN eBay BHRRBETHEGIELE 14 K T IEEENGEF
(hosting ) ¥ ; I » BRER AR B 5Ll BT r B8 < B9 6 FH #iE
IIDABERY  EPiRl e oA HE T iEEa S T v ke B A &
Fo I TFRAEASL  BEHFR 0 L FRBREFEF Ak

71 Case C-324/09, L’Oréal SA v. eBay International AG, 2011.
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% 4 7o eBay MIRRER - 2 F PR EIE MR EE R
W BEFBEAYEREREEEHEMRGER  FXHTHK
eBay RITEHHBRHUAE © #7 I > Ry eBay FUIRBSIEAFF&E T
PSR AR EIRI T R EHE -

{H2B B AR/ NE o A IR TR AL NME R R A R
i MR EFEAAE (active rule) » SEUHEMEL - #EHIEH"
HIZIR SR E NS TIRIESE 14 (RAYERE - MAK eBay Hft
EEFeHHE R S E T RO AR AT — B E
X~ BREENTEYS o D EE T AT BoAREIE
TEULT © eBay NALEFEFRBELE 14 RAVERE -

HR - BN RS T DRI TIE S5 11 (7 e
SHIFE » eBay FIREEZF ERHET R - HEWEBERAIE
(specific and clearly identified ) Ff - ZHAME A 5 0] FrRE TS
25 11 {6 < {H L’Oréal EdERs & BEIAIGER - &ZIRE—ERED
T 0 FERIHE AR R ZRE T Ry

72 H R < % :“[T]hat concept encompasses service provided at a distance by means of
electronic equipment for the processing and storage of data, at the individual request
of a recipient of service and, normally, for remuneration.”

73 H K= %t “That is not the case where the service provider, instead of confining
itself to providing that service neutrally by a merely technical and automatic
processing of the data provided by its customers, plays an active role of such a kind as
to give it knowledge of, or control over, those data.”

74 # < % “Member States shall ensure that, where a judicial decision is taken
finding an infringement of an intellectual property right, the judicial authorities may
issue against the infringer an injunction aimed at prohibiting the continuation of the
infringement. Where provided for by national law, non-compliance with an injunction
shall, where appropriate, be subject to a recurring penalty payment, with a view to
ensuring compliance. Member States shall also ensure that right holders are in a
position to apply for an injunction against intermediaries whose services are used by a
third party to infringe an intellectual property right, without prejudice to Article 8(3)
of Directive 2001/29/EC.” %7 iz F A § FTdp 4 % 8 (3) MR TLNFIRT » F
FPERRDTZHUMBLFLEY L Pt %= A BF 2T FEMAR § 3
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75 HR< % @ “Member States shall ensure that court actions available under national
law concerning information society services’ activities allow for the rapid adoption of
measures, including interim measures, designed to terminate any alleged infringement
and to prevent any further impairment of the interests involved.”

76 H < % : “Depending on the particular case, and if justified by the circumstances,
the measures, procedures and remedies to be provided for should include prohibitory
measures aimed at preventing further infringements of intellectual property rights.”

77 Gldeteh kY AT FREEGIL g eBay 2 s R AESB Y 75 -

78 H < % : “In that regard, as L’Oréal has rightly submitted in its written
observations and as follows from Article 6 of Directive 2000/31, although it is
certainly necessary to respect the protection of personal data, the fact remains that
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when the infringer is operating in the course of trade and not in a private matter, that
person must be clearly identifiable.”

79 Google whbfdtx iz s 2P & 425 252 & ¥ Cases C-236/08 to C-
238/08 (2010) - H:Fwmenk £ & 3£ 1 Case C-236/08, Google France SARL and
Google Inc. v. Louis Vuitton Malletier SA, Case C-237/08, Google France SARL v.
Viaticum SA and Luteciel SARL, and Case C-238/08, Google France SARL v. Centre
national de recherche en relations humaines (CNRRH) SARL and Others.
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88 Case C-128/11, UsedSoft GmbH v. Oracle International Corp., Case 2012. #% % 4p b
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92 Case C-467/08, Padawan SL v. Sociedad General de Autores y Editores de Espafia
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The ECJ Rules on Private Copying Levy: Padawan SL v. Sociedad General de
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