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4 Tom Ginsburg & Chimid EnhBaatar, Avoiding Rights: The Constitutional Tsets of
Mongolia, in CONSTITUTIONAL COURTS IN ASIA: A COMPARATIVE PERSPECTIVE 168,
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5 Simon Butt, Indonesia’s Constitutional Court and Indonesias Electoral Systems, in
CONSTITUTIONAL COURTS IN ASIA: A COMPARATIVE PERSPECTIVE 214, 225 (Albert H.
Y. Chen & Andrew Harding eds., 2018).

6 CONSTITUTIONAL COURT OF KOREA, THIRTY YEARS OF THE CONSTITUTIONAL COURT
OF KOREA: 1988-2018, 126 (2018).

7 CHINTAN CHANDRACHUD, BALANCED CONSTITUTIONALISM: COURTS AND
LEGISLATURES IN INDIA AND THE UNITED KINGDOM 30-64 (2017); Surya Deva, The
Indian Constitution in the Twenty-first Century: The Continuing Quest for
Empowerment, Good Governance and Sustainability, in CONSTITUTIONALISM IN ASIA
IN THE EARLY TWENTY-FIRST CENTURY 343, 362-63 (Albert H. Y. Chen ed., 2014).

8 See, e.g., Clifford J. Carrubba, Courts and Compliance in International Regulatory
Regimes, 67 J. POL. 669, 669 (2005).
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15 See BRADLEY C. CANON & CHARLES A. JOHNSON, JUDICIAL POLICIES: IMPLEMENTATION
AND IMPACT 72-73 (2d ed. 1999); GEORG VANBERG, THE POLITICS OF CONSTITUTIONAL
REVIEW IN GERMANY 45 (2009); RYAN C. BLACK ET AL., U.S. SUPREME COURT
OPINIONS AND THEIR AUDIENCES 26-29 (2016).

16 RAN HIRSCHL, TOWARDS JURISTOCRACY: THE ORIGINS AND CONSEQUENCES OF THE
NEW CONSTITUTIONALISM (2004); Michael H. Davis, 4 Government of Judges: An
Historical Re-view, 35 AM. J. COMP. L. 559, 559-80 (1987).

17 See RACHEL SIEDER ET AL. EDS., THE JUDICIALIZATION OF POLITICS IN LATIN AMERICA
(2005); BJORN DRESSEL ED., THE JUDICIALIZATION OF POLITICS IN ASIA (2014); Armen
Mazmanyan, Judicialization of Politics: The Post-Soviet Way, 13 INT’L J. CONST. L.
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Taking Constitutional Court Decisions
Seriously:

The Implementation of J.Y. Interpretations

Chien-Chih Lin*

Abstract

In Taiwan, most constitutional scholars pay scant attention to the
compliance of Judicial Yuan Interpretations. Nonetheless, the
compliance of constitutional court decisions is no less important than the
ruling itself. If a court decision will not be implemented, the protection
of fundamental rights and separation of powers are like chasing the will-
o’-the-wisp. This is a devastating blow to the authority and
independence of the constitutional court. In the long run, it may
undermine the rule of law and constitutionalism. To fill this academia
lacuna, this paper investigates the compliance of every constitutional
court decision that the Court made after democratization. Although most
Judicial Yuan Interpretations have been faithfully implemented by the
authorities concerned, this paper argues that: 1) the binding force, that is,
when a mandate is written in the ruling rather than the reasoning, is
neither sufficient nor necessary to force the political branches to
implement judicial decisions; 2) political branches are less likely to
implement decisions with suspension order with no deadline or with
advisory deadline; 3) sometimes the noncompliance of judicial decisions
should be attributed to the Constitutional Court itself, at least in part,
instead of the political branches. These findings entail two normative
implications. First, judicial lawmaking, albeit ostensibly undemocratic,
is necessary in some scenarios when the political branches deliberately
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choose to ignore judicial decisions. That is, judges are, in a sense, forced
to legislate. Second, the findings may provide another perspective for
public interest lawyers and social groups to rethink whether the
Constitutional Court can bring about different levels of social change.
On the one hand, it seems clear that judicial decisions do have a direct
effect on legal change because most of them have been enforced. On the
other hand, whether judicial decisions have indirect effect seems to be
less certain.

KeyworDs: Taiwan Constitutional Court, implementation of Judicial
Yuan Interpretations, suspension order with no deadline,
judicial lawmaking, suspension order with deadline.




