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65 Sanford N. Katz, Marriage as Partnership, 73 NOTRE DAME L. REV. 1251, 1255-57
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66 See LAWRENCE M. FRIEDMAN, THE HORIZONTAL SOCIETY(1999).

67 7 iF > BE R BARET o MAFTREEE I T A TRE AR TR
Az Uil o 4 JU{;R VAR REe2 FIA b g m & L Do (@ 2bE
%) (status/contract ) ~ FJiesh (@ 227 3-¢0) (family/market ) ~ 3% B 2 eh
(@ 2% % e0) (law-of-intimacy/law-of-business ) i# =LA &2 4| & - See Janet
Halley, What is Family Law?: A Genealogy Part I, 23 YALE J.L. & HUMAN. 1 (2011).

68 Maineth T & A P& %) | WHhp KB L2 2 B TERR 1w B> 8 3 4 E] ’
o FIGSF SHP 2 R E LGN F T RE G 0 B F LA
13 P & 3% % | (from status to contract) > H ‘"‘" b ?E‘Mame‘jL 4 m%* :
LI II}—g*”fi‘me(afamouSdlcnnn) &3 E- ﬁl???
(rhetoric) ; @ 2 ’T—;é‘n—*ﬁ BB AR w50 H 2 hit R % F’T FTTRE TR
823k o For example, please see J. Russell VerSteeg, From Status to Contract: A
Contextual Analysis of Maine’s Famous Dictum, 10 WHITTIER L. REV. 669, 669
(1988-1989); see also Otto Kahn-Freund, A Note on Status and Contract in British
Labour Law, 30 MoD. L. REV. 635, 636 (1967) (noting Frederick Pollock’s discussion
on Maine’s theory).

69 Mainez whif #7 Pl 2] » 7 H AN H 3 % 0 { AW HAHRE R R 25
A A LIS BN A E (progresswe societies ) 2 =% B (“the movement
of the progressive societies has hitherto been a movement from status to contract”) e
B2 AAMainesH#= 5 ) F 4 R 3N I enfr B @ 5% 4] (Hindu LaW) e B
BEF AR G Aag (A2 élmv% ) e I e i R By
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FEE LA E R R 0 @ X D4R § #4 2] o See Schmidt, supra note
36, at 156-61.

70 4 > Nathan Isaacs %1917 **Yale Law Journals 4 #h < #2325 23] i &2 4%
i R % 2 484 See Nathan Isaacs, The Standardizing of Contracts, 27 YALEL.J.
34 (1917) > * 32 [ st Maine 32 » 305 2 AR & IR i L8 o 8
Meho a EF AL g hi 87 & & 4 (individualization) 12 % 53§ v/
% 4] i+ ( standardization ) 2. B # @ - For the account of Professor Isaacs’s
arguments and comments, please see Larry A. DiMatteo, Unframing Legal Reasoning:
A Cyclical Theory of Legal Evolution, 27 S. CAL. INTERDISC. L.J. 483 (2018)
(commenting Isaacs’s cyclical theory). See also Matthew P. Bergman, Status,
Contract, and History: A Dialectical View, 13 CARDOZO L. REV. 171 (1991).

71 See Sherally Munshi, White Slavery and the Crisis of Will in the Age of Contract, 30
YALE J.L. & FEMINISM 327 (2018).

2 M»ERENEOF B4 e LB | G5k - see LAWRENCE M. FRIEDMAN,
CONTRACT LAW IN AMERICA: A SOCIAL AND ECONOMIC CASE STUDY (1965); MORTON
J. HORWITZ, THE TRANSFORMATION OF AMERICAN LAW, 1870-1960: THE CRISIS OF
LEGAL ORTHODOXY (1994). But see Joseph M. Perillo, The Origins of the Objective
Theory of Contract Formation and Interpretation, 69 FORDHAM L. REV. 427 (2000).

73 See Lon L. Fuller, Consideration and Form, 41 COLUM. L. REV. 799 (1941). Fuller 2L
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74 See HORWITZ, supra note 72, at 42-45.

7S oAl R BRT G2 Bl B alER > sl é‘,;—?{ PHETAHZTIN S
SR RF AR L E R e s A e R FIHHEF 4 - For
example, please see W. David Slawson, Standard Form Contracts and Democratic
Control of Lawmaking Power, 84 HARV. L. REV. 529 (1971); Todd D. Rakoff,
Contracts of Adhesion: An Essay in Reconstruction, 96 HARV. L. REV. 1173 (1983);
Michael 1. Meyerson, The Reunification of Contract Law: The Objective Theory of
Consumer Form Contracts, 47 U. MIAMI L. REV. 1263 (1993); Randy E. Barnett,
Consenting to Form Contracts, 71 FORDHAM L. REV. 627 (2002). » 7 éé‘u"ﬁ AT
BEFAFFBRAEI TR - 2 BHEHF + FIFBBEESR 7oy 2
PR LALREFAFT R TR o e AR L TR RER
7 4% ° See MARGARET JANE RADIN, BOILERPLATE: THE FINE PRINT, VANISHING
RIGHTS, AND THE RULE OF LAW (2012); see also Michelle E. Boardman, Consent and
Sensibility, 127 HARV. L. REV. 1967 (2014) (book review). For further discussion,
please see Robin Bradley Kar & Margaret Jane Radin, Pseudo-Contract and Shared
Meaning Analysis, 132 HARV. L. REV. 1135 (2019).

76 EFREC MR D it o K201 LA E 0 kG A e d ik ek B
F@E>HLIFHFH 2R 5L & (legal realism) EH i3 B o For exampIe,
please see Lochner v. New York, 198 U.S. 45 (1905). For arguments against Lochner,
please see Roscoe Pound, Liberty of Contract, 18 YALE L.J. 454 (1909) (“Why do so
many of them force upon legislation an academic theory of equality in the fact of
practical conditions of inequality?”).
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77 See Aditi Bagchi, The Myth of Equality in the Employment Relation, 2009 MICH. ST.
L.REV. 579 (2009).

78 MaineIZ# #74p Ui | (status) > 274 (& kAt pr=5 (ascribed status) 7
ﬁﬁglﬁﬁ%ﬁ&ﬁiﬁiﬁﬂﬁkﬁiﬁﬂﬁﬁﬁ’@m%?ﬁiﬂﬁﬁ
i 340§ f 2 £ 7> (achieved status) B3 #7% § o 7 3§ > GIRN 2 414
e T A P SR e 4 it A BHEA o Please see Robert Childres &
Stephen J. Spitz, Status in the Law of Contract, 47 N.Y.U. L. REV. 1 (1972).

79 See Samuel R. Bagenstos, Employment Law and Social Equality, 112 MICH. L. REV.
225 (2013).

80 Schmidt, supra note 36, at 177-81.
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Between Status and Contract:

The Channelling Function and the Development of
Taiwanese Marriage Law
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Abstract

After several rounds of amendments since the 1990s, the Taiwanese
Family Code has departed from its traditional patriarchal roots and
embraced the idea of gender equality by imposing gender-neutral rules
and adopting a bargaining model. However, even though the Taiwanese
marriage law seems to have embarked on a journey of “from status to
contract,” the reformed family law does not turn the traditional marriage
into an egalitarian contract. In fact, the individualized or privatized
marriage law remains more a ‘“‘status” than ‘“contract” as most married
couples are still bound by their gender roles and attached to the legal
status of marriage. This article explores the development and the nature
of the Taiwanese marriage law and argues that the status/contract
dichotomy fails to explain the social/legal construct behind the marriage
status, especially the legal supremacy enjoyed by the marriage institution
and the important role played by social norms. While incorporating a
bargaining model into the Family Code may not suffice to rattle the
patriarchal structure, the author suggests that the recent social and legal
changes and the decreasing channelling function of family law may post
serious challenges to the marriage as “status”.

KEYWORDS: Taiwanese family law, marriage institution, from status to
contract, channelling function, patriarchal family, gender
equality, relational contract, freedom of marriage.
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