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Comment & Note

The Separation of Powers in the
Constitutional Structure and Party
Politics in Taiwan

Chun-Yuan Lin™

Abstract

The principle of Separation of Powers has been widely accepted as
the most important principle of Constitutionalism. However, the
separation of powers principle constructed by Madison underestimates
the significance of political parties. Most constitutional experience has
shown that interaction between parties is determined significantly by
party politics.

Through examining the normative and political development of
Taiwan, this article delineates the dynamic interaction between
constitutional structure, party politics and the action of constitutional
departments, with an eye to shed lights on the interpretation of separation
of powers in party politics.

This article suggests that, partisan politics had outweighed
constitutional framework in determining the check and balance between
powers. The semi-presidentialism adopted in 1997 further created the
possibility for mutual influence and formation between constitution,
party politics and separation of powers. It led to bi-party politics and
polarization, as well as the tendency toward presidentialism and partisan
government. The result is a shift between united government and divided
government. Check and balance is either too much or too less.

% Ph.D., School of Law, College of Law, National Taiwan University.
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