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17 “[TThe text that follows will often substitute the seemingly more technical (less
normatively charged) expression ‘allocative efficiency’ for ‘economic efficiency.””
RICHARD S. MARKOVITS, TRUTH OR ECONOMICS: ON THE DEFINITION, PREDICTION,
AND RELEVANCE OF ECONOMIC EFFICIENCY 14 (2008). fiz G735 % » & i ped »xc
FELfehthy S 8H 5 0 2 ¥ & L d Markovits ¥t ¥ o See, e.g., Richard S.
Markovits, The Distributive Impact, Allocative Efficiency, and Overall Desirability of
Ideal Housing Codes: Some Theoretical Clarifications, 89 HARV. L. REV. 1815, 1815-
46 (1976); Richard S. Markovits, Legal Analysis and the Economic Analysis of
Allocative Efficiency, 8 HOFSTRAL. REV. 811, 811-904 (1980); Richard S. Markovits,
The Allocative Efficiency of Shifting from a Negligence System to a Strict-Liability
Regime in Our Highly-Pareto-Imperfect Economy. A Partial and Preliminary Third-
Best-Allocative-Efficiency Analysis, 73 CHL-KENT L. REV. 11, 11-134 (1998).

18 Posnerz. ¥ 9 B % (2 ehgladt) T Ll o) o353 &7 A Ak 2 e ¥ ox
Foo xad e TFRfed 2 »cF | (efficiency with which resources are being
employed) % F ARz 5 3% 3 # 54k ? o efficiency:® 2. T F 4 T 5 5 frig
fallocative efficiencyz. FHi_ 7~ 7 3 fie B »ad 7 2L % PP 4% 4 o See RICHARD A.
POSNER, ECONOMIC ANALYSIS OF LAW 489, 640, 735 (6th ed. 2003); RICHARD A.
POSNER, ECONOMIC ANALYSIS OF LAW 454, 572, 657 (3d ed. 1986).

19 Paul A. Samuelson & William D. Nordhaus¥ » #3531 #F > 535 » F 612 (2013
E)o FHELD FE sxFWAEIT FEFT 0 2011& 58 > F 31~ 34
(2011# )

20 Lewis A. Kornhauser, A Guide to the Perplexed Claims of Efficiency in the Law, 8
HOFSTRA L. REV. 591, 592, 607 (1980): “Allocative (Pareto) efficiency”, “allocative
(or Pareto) efficiency”. See also ROBERT COOTER & THOMAS ULEN, LAW AND
EcoNowmics 14 (6th ed. 2012).
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(3) FHESF TR - BN R RSB E r EHRE A
I E AL - (EREAZERE - HEE 2SI SR %R
ARCR » (BRI TEEY SR FE R 20 75 P TR & fe

(4) BIFREFIRSMGEEZT - ASmith 2 EFR « ' IEWER
FIBAES » AR —HERSE B E S 67% & & (5{E#E (highest-
valuing party) ZF> | -

o BEE—HER  BESCRERE " HERIER RS
fhi{E 2 & | (allocate resources to their highest-valued uses) * — f51H]
gt - BB SR S T S R R S A R -
ia B I ERCRERRACER ; BilATEE " s EZ R | EE
ER TEREVRIE -

(5) ElFmENEIE S 5{EE ZF - WLee Anne Fennellf7 5
FMEERE AFESEEE (higher valuer) 2T (Al E R
R o HGBIEH  OERCRIER- RS ek 2

fELLEEES > FI=fEER AR TR R - Rt BCERCR

21 4p M 5F i -4 L > David Gray Carlson, Reforming the Efficiency Criterion:
Comments on Some Recent Suggestions, § CARDOZO L. REvV. 39, 68 (1986)
(“allocative efficiency refers to the Kaldor-Hicks definition, in that total wealth is
maximized, regardless of who, between competitors, loses profits”). Carlsonif 32
% > Markovits» f_ e sxd 2 o (A {5 A g g 2 (“Rather, 1
suspect that Kaldor-Hicks efficiency (as it is practiced) and what Markovits calls
allocative efficiency are identical.”) Carlson, supra, at 69. 2 4ct < enI@ 9557 >

22 “Concerns with allocative efficiency relate to whether an asset or activity will wind up
in the hands of the highest-valuing party.” Henry E. Smith, Property and Property
Rules, 79 N.Y.U. L. REV. 1719, 1787 (2004).

23 Lawrence H. White, Can Economics Rank Slavery Against Free Labor in Terms of
Efficiency?, 7 POL., PHIL. & ECON. 327, 327-28 (2008).

24 “Getting resources into the hands of the higher valuer is a question of allocative
efficiency.” Lee Anne Fennell, The Problem of Resource Access, 126 HARV. L. REV.
1472, 1494 (2013).
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REETEER TR TSN P Er R

(V) EERBETCRE - ME—5 DU RSO R
Robert Cooter%DThomaS Ulenfy =R 2Rl (EH445117)
TE' W Fml - @EE@&IE%W%%@&A HI[FIZERA » flan - F—%

FEEAESS  CooterfllUleng H! %

F—RRCR > HIDMR & Z A AIHE 2308 - Gk thghc
B HIRFER R < me - R BP RIS 2 A 8B E

AN

25 peob s (Y BT S E £F v;F*Je R EY L AR é;}gwﬁprﬁgw;;\ A
Frallocative efficiency— 37 ; @ % 2 A #re Il BFH > T b S x5 %
PP BT R A AR 0 BB RT R A R R o T RS R T S
Ae ?‘f 2_% o See Thomas W. Merrill, Accession and Original Ownership, 1 .
LEGAL ANALYSIS 459, 488 (2009); Richard A. Epstein, On the Optimal Mix of Private
and Common Property, 11(2) SOC. PHIL. & POL. 17, 31 (1994).

26 “The other kind of efficiency, called Pareto efficiency after its inventor or sometimes
referred to as allocative efficiency, concerns the satisfaction of individual preferences.
A particular situation is said to be Pareto or allocatively efficient if it is impossible to
change it so as to make at least one person better off (in his own estimation) without
making another person worse off (again, in his own estimation).” COOTER & ULEN,
supra note 20, at 14. %% H s 3 3 3% 2 fe % »2F ¥ (COOTER & ULEN, supra note
20, at 52, 108, 159, 344): "~ tpk . & b id* o A H § F363#% 2 ch el &
SRR #E%’%fﬁ TE L E RS o AR RE P ek oy (M6
o) B i EPA 2 HHT 5 A # # (COOTER & ULEN, supra note 20,
at 363) o (#18) T AP R eI pF > WS T R KM 2 363 (F44)0 12
2 gk TR (F193) A% 2 o
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FUERCR - BipefHE RS S EE A SIS HERE , (AS1) -
B B LRI E 20 RS HE 2R - HAIRLEEE
FRBERAENHE LT - MGSHBEBZ HER BN - HH
JE R MEEE 250K -

FE TS AN HCIEYE o 140 » Guido CalabresiflIA. Douglas
Melamed 1 3 31 2 £F 41 Bl 2 TF & V05 5 B (IR0 ™ AW A%
(economic efficiency ) JUELEMHEE 303K - —i&Merrill F1Smith#H#
51 gifea TRERER, T B - B SmithFE L i E
R JER T ERRBEIREENIAEZTF S RINEIHE SRR
BT HIFETE DR -

SRetat - Tl T S AT E R ) B o (1)
Raz e HEEEHR TECERCR ) (H46) - B tHEEEES 25

H

il

&

27 “[TThis supplies a justification for switching from property rule to liability rule
protection to achieve allocative efficiency (Calabresi and Melamed 1972, pp. 1106-
7)”. Thomas W. Merrill & Henry E. Smith, Making Coasean Property More Coasean,
54(S4) J.L. & EcoN. S77, S79 (2011); Guido Calabresi & A. Douglas Melamed,
Property Rules, Liability Rules, and Inalienability: One View of the Cathedral, 85
HARv. L. REV. 1089, 1106 (1972). #* *F » Merrill#73 ¢ [ &7 § #77% #77F & e09 3
z_fe ¥ 2z | (allocative efficiency of markets envisioned by Adam Smith) » = J&
iTtag % »x 2 - Thomas W. Merrill, The Property Strategy, 160 U. PA. L. REV.
2061,2087 (2012).
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i HEZMCREMNERERS) - MHEEHZFE > 7Trel
Bl HERA 5 > BRI R B RENHEZT - REZH
SO RN DLE BEAZ 5 e B T BIRREEIREA & Z
T ERRERAIEAAL - TR T HCRALE KA 28 &
Kb 5 RS ~ R > BASa: ~ BUNRAFEDEY L &
o REZA TR AR LA FERETE

HZo TECERCR ) ek "B o 2 e " R R
REAMAEZT - B8 T ERREEIEREFHEZT ) RN
AIFRMA s - BRI EAERA - () DIAEEA -~ Vi
HABRHECENE (H44) > HIPRIEEMSER 3 - SR - S HlE
BRRZE SR R E RN - a]—HHEEHNRE - Hi
it B LR E R AR T ECERCR ) BB EEA ks T RCE
i e

28 “By allocating property rights to the party who values them the most, the law makes
exchange of rights unnecessary and thus saves the cost of a transaction.” COOTER &
ULEN, supra note 20, at 93.
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W EHAEHER A TRERTE T HESCR ) T
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FIMEEE 25 8RB0 R 2 e T ek AR - (HRR R - T BB
R R ERER SGEE SR &R B RMER 2B - IR
RS A UK B EE 2 0K L SN IR ENE . HAE T e
KGR Z B it - EAEER R A R o

(2) 2 A2F ~fl aF AP Bt gAsdre 5 - R 5?

{E R TR A BB 2 (PR T H BB ) A
BRI B SR Ve R R R - (B RE - EN
AMM%%&A%E“%%F@%E BRI R (2 1 2R
EE o (CHEREGES - B SRR TSR EACE - R
%fwm¢%z¢%ﬂrﬁﬁﬁzﬁ,m¢%ﬂrﬁgW%Eiﬁ
PRI AEBERCE - BRI R T -

FEE A RERE R 1% - FlERCRE RiHE 23R G )
SRR [FIFRE » RNE R E A ZEM - (B4 ERCR AN REER - )
DL (PIHE) 274625 1) CooterflUlen ) F G2 Z BRI E R 5] » o
TR 8 T AR EEEHFFH 3 AR T BC B R R A EE SR
(productlve efficiency ) *' + HAEIERCRH LA ER - (HERENER
{E RAAEEIHE " IAEE ARG o L Aam o LB U AR E SR

29 COOTER&ULEN supra note 20, at 13, 14. pt*h » 4 A2 e ¥t @ Hhag § oz
fﬂ_% % % Paul A. Samuelson & William D. Nordhaus—g #HIFELHE (3
19) F13~614 (£ A»F 84y T gade®: 2 R0 - A K éi‘“ R A
A ¢m5“ FEA SR ) e
30 2033 4 AL iFier Hol Ty 0 X Ffj‘%‘r?;é‘n » 2008 & % 13 » F 46-
47 (2008# ) o
31 COOTER & ULEN, supra note 20, at 13-14, 52.
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F g - o MAEAEEM AT AL 5 Ak

RS EXEY LR

R - FUEACEE HEZE SRR - HEEE SR
&8 - MAESCR SR e T L, B
(S PR A 2 TR RE S A T I P 2 AR B » AR
BEENIFNGE - MRS G EER - B i L&y, 16k
A o RIS T LB IR S ARG - R B DL
R (S A B P A B SR A 2 5 TR WM s 2 B B s — TR 1
(FrEayIREs A R ) 2 BAOS AN IE S B4 - HE 2
ARSI B RS B T - AR A R - 5
BRI L R AR AR B R - MEBRMT (T
AR « (S TR - (LR R » BB EE R RS %
BEER - (EVBRRECE  WESPCRE-FHE LA ETCE - i
TR AR AR 5 B E e R i B R B AR AR - (HEE R
Bl ESEAGHBAEEEE  MEESCEER T TREMS
(an engineering concept) * NEEF{HIE SR » BIEER RIEEQTE S
B -

32 Id. at 108.

33 Jules L. Coleman, Efficiency, Exchange, and Auction: Philosophic Aspects of the
Economic Approach to Law, 68 CALIF. L. REV. 221, 222 (1980).

34 Kornhauser, supra note 20, at 609-10.
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ﬁ%FennellZu it A ERCRARERIIERAS - RIS BT LA
Ty TR ATRE/ N AR A TR BB H B R R E T, F e
EI’\J&Z!KZ{?E— - BIARERCE » FIRERSE T EERE AR SLES
ZF ) EFE EEMLEE (benefit) » HATEEZFEFTIMARTE T HIRL
AR KRN T Wt 5 (gains) o {EfEGH 2B - G2 E R
TR BEENER » A Ry B R R A TR -
EEMENICERCR B - TR -

BCERR T VLT R ERCRIBCERCE - MR RENE
ODERRMEN R R EFA R - A& SR EA &R ASaIEE 5

35 “Getting resources into the hands of the higher valuer is a question of allocative
efficiency. Questions of productive efficiency are also in play: we wish to produce
transfers and transfer resistance at the lowest possible cost, but we should produce
them only to the extent that they generate sufficient gains in allocative efficiency.
Rather than separate out these types of efficiency and trace their interaction, it is more
helpful to apply a Kaldor-Hicks standard to proposed alterations in resource access
arrangements to test whether the social losses incurred in making or resisting transfers
(or in reducing the costs of doing so) are outweighed by gains in access to resources
by higher valuers.” Fennell, supra note 24, at 1494.
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36 Coleman, supra note 33, at 225. F4pdi»TEF 2 A4 2 41* | ¢ Z2E ~ 2 4
FEow w2 RNHEHRFRER DT TR TSN HaE e
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A Methodological Exploration into
Economic Analysis of Property Law:

Reflections on “Economic Analysis of Property Law” by
Professor Yun-chien Chang and Another Related Article

Jian He*

Abstract

There are two dimensions to the methodology for economic
analysis of property law, one economic and the other doctrinal. Both of
them were rarely explored in Chinese literature until two
groundbreaking studies published recently: the book Economic Analysis
of Property Law by Professor Yun-Chien Chang and the article On the
Use of Economic Analysis in Legal Methodology co-authored by him
and Professor Peng-Hsiang Wang. This article aims to reveal the
potential weaknesses of these two studies and helps to improve the
aforementioned Methodology.

As regards the economic dimension, it is indeed hard to deviate
from the general methodology for economic analysis of law and
establish a new one specifically for economic analysis of property law,
based upon concepts including information cost, productive efficiency,
and allocative efficiency. Concerning its consistent ex ante perspective
and cost-benefit approach, economic analysis has an advantage over
doctrinal analysis in confronting many property-law issues. But the
advantage does not necessarily lead to better analysis output.

With respect to the doctrinal dimension of the methodology,
teleological interpretation is the main entry for integrating economic
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analysis into the doctrinal study of law. The classification between first-
order efficiency and second-order efficiency in the relevant study is not
persuasive. Neither is the argument that economic analysis can, in the
sense of second-order efficiency, substantially resolve first-order-value
conflicts in the context of teleological interpretation and meta-
methodology of statutory interpretation.

KEYWORDS: economic analysis, law and economics, information cost,
transaction cost, allocative efficiency, productive efficiency,
first-order efficiency, second-order efficiency, the doctrinal
study of law, statutory interpretation.




