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The New Separation of Powers
under COVID-19 Epidemic Prevention:

Focusing on Jurisdiction
and the Administrative Court’s Review Approach

Chin-Wen Wu*

Abstract

The outbreak of the COVID-19 pandemic has triggered a global
public health crisis. In response, rather than issuing a constitutionally
authorized emergency order, Taiwan relied on the “Communicable
Disease Control Act” and swiftly enacted the “Special Act for Prevention,
Relief and Revitalization Measures for Severe Pneumonia with Novel
Pathogens™ (also known as “Special Act for COVID-19”) to empower
the Central Epidemic Command Center (CECC) to coordinate epidemic
prevention efforts. The authority of the CECC derives from a dual legal
basis: Article 17 of the Communicable Disease Control Act and the
Disaster Prevention and Protection Act. However, certain epidemic
prevention measures were still jointly issued by relevant competent
authorities, indicating that jurisdiction was not entirely centralized
within the CECC.

Moreover, the approach of administrative courts toward reviewing
epidemic prevention measures exhibited a distinct trend compared to
normal periods. Referring to Judicial Yuan Interpretation No. 690, which
upheld epidemic control policies during the SARS outbreak,
administrative courts, during the COVID-19 pandemic, demonstrated a
lower intensity of judicial review. This shift was primarily driven by
considerations of administrative expertise and the time-sensitive nature

*  Associate Professor, College of Law, National Chengchi University.
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of epidemic prevention measures. Additionally, the imposition of
penalties and quarantine measures during the pandemic was granted
broad administrative discretion under Article 7 of the Special Act for
COVID-19, leading courts to adopt a more deferential stance toward
administrative decisions.

This transformation in the functional separation of powers granted
greater flexibility to the executive branch in managing the pandemic.
However, it also raised concerns regarding the boundaries of
administrative emergency powers and the protection of fundamental
rights, highlighting the delicate balance between the rule of law and the
separation of powers during a public health crisis.

KEYWORDS: public health crisis, COVID-19, judicial review intensity,
administrative discretion, emergency powers.




