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Judicial Review of Environmental Impact
Assessment:

From the Perspective of Comparative Institutional
Analysis

Chung-Lin Chen*

Abstract

Because of the controversy over the Environmental Impact
Assessment (EIA) cases of the Central Taiwan Science Park (CTSP)
Phase 3, EIA has become one of the most prominent subjects in Taiwan’s
administrative law community in recent years. Regarding judicial review
of ElAs, the existing discussion mainly focuses on the application of
conventional principles or the observation of judicial practices in other
countries and hardly approaches the issue through theoretical perspective.
The purpose of this article is to reconsider what factors should affect the
choice of judicial review standards from the perspective of comparative
institutional analysis and, accordingly, provide suggestions on the judicial
review framework of EIA.

I argue that the factors of political malfunction and long-term
interests, which were largely overlooked by existing scholarly works in
administrative law, should play important roles when deciding the
standards of judicial review of administrative actions. Considering that
minoritatrian bias tends to occur in EIA processes and that EIA strongly
demands taking long-term interests into account, I argue that courts
should strictly review individual judgments in the EIA processes rather
than defer to EIA decisions.

* Associate Professor, Institute of Law for Science and Technology, National Tsing
Hua University.
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