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JEE BRI E AR FAORHIE - (hE 28 S ARAH EAE
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% #W KB FIEBRE A AR ARG -

PRIGRE A FEIHIRVEER R - 2Bl 5 R B —(EHES) » T
HIRBEFMII L - NRERERS - RgRALEARE ARRT

4  >3ki75g# (Global Administrative Law ) =% 4 o Nico Krisch, Benedict Kingsbury,
Richard Steward ¥ & H# 1 > # 3 F15 23Ric et B > & AR 7B % IR
TR EARA LA ET BUER T A AR EAREILET E
g~ A8 E o 3 L Nico Krisch & Benedict Kingsbury, Introduction: Global
Governance and Global Administrative Law in the International Legal Order, 17 EUR.
J.INT’LL. 1, 2-5 (2006).
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HBHHIE ARG R LE B - sCE AR - BIBIGE
& - FRARE D EOREIRE - EREREE Y - AR
(& 0478 L HE P -

DUE R IR AR A% DR R ERE T B - SRR & N
HIBEBUER - FERatflr EE e R RE R EEE - R T
REWHZT - BRAIESIEH S HIRRIE - 8RR TR EEER
R EEERENEBEANTLETHERA - EEFHH
Youngstown Sheet & Tube Co. v. Sawyer—Z=H1 » ZEREHH i ﬁ{i[ﬁ}%?ﬁ
RETE T A E & a2 B s TR ) - AR E R T as
FH LR FR MERE Tk g2RT - HE
ERN T R mEbe e | R B R IR E A a2 i
HHEST -

BUAT 55 (Hannah Arendt) H[IfEH] " % B4 X
WERMAER Oy £ RRAAHE - AR R T B4 ok 4
B A3 T ARG FRMES A2 R ZR FLIAHE? - B
B E s s At e O (TEURE A MERIERE - HaE
{AIAE ~ BRTL AR RIRIRRIBRAN (n] ST - FEHARASE TR

4

5 See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952). >t A% 5§ F ¥
WANRGF L OFF RS —‘ﬁ 3 7* F 33 See, e.g., Jack Goldsmith & John F.
Manning, The President’s Completion Power, 115 YALE L.J. 2280, 2283-87 (20006);
Harold Hongju Koh, Setting the World Right, 115 YALE L.J. 2350, 2370 (2006).

6 Hannah Arendt¥ > i % 3% § T2 247> F 254-270 (2008 ) »
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{TECEAR R - BT TBORRERTE A - {EERARI(ER
FEENHIARET T ZAT0E - MR TEREERET (R F N AR - FRETRZK
TTECRIERZ AT R SRR A E 1 - RN RENE B E BIGHE G
BRI ERIGHREE) o pLILiT S - BCETTEORAE R r] DIt —2u (i
BipH o

HATER R B B AL 2R o ik O i AR # B 2 BiCR ey
( Treaty on European Union ) E &t 5558 {F 6% ( Treaty on the
Functioning of the European Union - DL T f§fE " TFEU ) - (K35 TFEU
F5288f5% » TEMRF.Z A KA - EEME (regulations ) ~ 5
<4 (directives ) » DLz R (decisions ) » /2% ( recommendations )
BEE ., (opinions ) o B S E B ERIR T - SImBA—i%
%07 HEEBIEHHRII HERSEA NG BE - S5 HEERE
TR T7 - (B S A DUEREE AP B E e S rEaK
a2 W EE BIE 5 Z N EEERFE LR BRIANE - 4 RefE
TERANE® o (IETFEUS294(5% - {54 B S BT R E
(European commission + DUTfifE " G ,) fRHIEE » X452
BN s EHECEH S (Council of European Union ) &4 - WES
FRA SR [FIEA B4R « ANl - BRER 57 A A s B B i Yy
PRE - BEEE S G 1% - BRI EGE B B nTReE— P HE

e

8 See JOSEPHINE STEINER, LORNA WOODS & CHRISTIAN TWIGG-FLESNER, EU LAW 56-
60 (9th ed. 2006).
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BraE IR E R a2 fER - s e R 2 Ay
RATHIE R - 55— T2 DL B BBUATE 7 Ry ki f) Comitology 72

9 WMRESWREIURC] 0 AR AT R E R Wt R o &TFEUE X3 i
o BERFOZZE D FEZE § (Council of the European Union) £ %
MREERES o P S HEE RSN 2L BNRE WY T
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ro BINAEZRE TEXZEZEE ) % rfﬁ’l‘%iﬁﬁ;cé! Rt 1
BRI - B =R TR - G =R
[ BRE 2 BREE TG RE DA S, - Al T E S ERT Eﬂuﬁ)&klﬁl 1TE:

Y -

-~ JTS S 245N 1 Comitology

B ERRIEE A B e B RA RS2 B R - A
FEBCN S B RIRIL B R T - B EEA R A o 2 = 21
HURESR - 2RI ~ BURTERERTE - £ B R o T fh 52 Y
RN ATAE AN R B 52 25 SR Al R B o — BE B MY RE - LG
— i EARATAA] o AR > RS LR E G RURETE A - R
HEEGNEEERNERR LT MERRE > REAEH
ComitologyfJf2 /7' - FHf EBIMERNHFMLNEE S - S
B B TR R T 2 -

10 Comitologys? + 533 — » % 3= LR § 0 3L st 5o s
FHiEz24 R € (Comitology) 22 F 7 » ikiz+ ?ﬁ MR A L
(2012# ) 5 :F5 TEREA € Jﬁ 4::413_* B R = mI“’ : "%,hbt.’ﬁt
Joo FOS P E R 248 0 T49-61 (2005# ) w & BEAMETIA R H
LE ARz R R B IS R LA MR AW F
BUAS e DS MR S R AHRANETER ()
7224 (2015 ) FP S B Fen* F > 0 TR FAR ¢ ff2 - 2 8% 74
R&erfpdva g it ;§ & }ﬁ* » &< 14 i % Comitologyf-2. ©

11 Comitology — ;p”midﬁl T PEE S SRt MAEd BRERGFLR 71950
Rl FLBRE B REARRRA 78w it o See Jens Blom-Hansen, The
Origins of the EU Comitology System: A Case of Informal Agenda-setting by the
Commission, 15 J. EUR. PUB. PoL’Y 208, 208-10 (2008). 1958+ - Cyril Northcote
Parkinson#3 ¢ 307 '—Comitologyﬁi?ﬁ . (the Science of Comitology) - 3 >
LR g2 E@f%ﬁﬁﬁz‘ o 77 % %% Comitology A ®r | ¥k %7 5 7 i
LRp» T8 | (comity) g, & ° See also, JH.H. Weiler & Martina Kocjan,
The Law of European Union, UNIT (May, 2004), at 3, https://jeanmonnetprogram.
org/wp-content/uploads/UNIT1-3-EU-2004-05.pdf.

12 Comitologyse 25+ F % 758 > L HFFE MR FR A B ZAH > &R ¥ ¢
d AT R BB AL 0 T E T s RGN A R oo
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fc#EPaul CraighJtfF5 - Comitologyf2 7 A LIGEIHE] 1960 (X ER
MEFREBRBRERONGT - AEH "EHZEFRERF
( management committee procedure ) i 57 B w5 = 5] [ B 52 B i i
BRA—FWHE - T8 - g BEBBEHEEG NMEEHEE - B
DR EGHIER TS - RRE R E R EE DI E - R
TEEOREN S Y KHOR A - FRid e 5 BRI E SR Z &
GF—EERRE - HREY G RERIGRA - ALERE#ES - &K
L HEHEHIZRES (regulatory committee procedure ) 7R [K|fE
HERGEPBRAIHIE T K - IRZEEREEHER » S FRERE
BEAOTE I - RS WA T HEG IS HEE" -

B A% R BB S i 5 1987 4B Comitology A2 » SXIRE
19994F BH2006FE K = 20064 (ST B B 1R AR T BRINRE & 15
YT B R BE - Comitology R P e o fth 2 180, -
A B HE A AR - R e R E AR 2
HIRERAN - [EIRF AT DA NG B B HITETE -

TS [ - 08y BRI - pE
HEREREIORE DA - I B 4 BRI EFEEE(E (accountability ) T
FE o FAEE THT2007ETFEURHHE S « TFEURE LB AR Y
PO R« ey ~ LSS ~ a2 B Tar< - TFEUZS290
EHE RS - FRE TR AEE 2 E SR BN i

13 See PAUL CRAIG, EU ADMINISTRATIVE LAW 113-14 (2d ed. 2012).

14 % - B Comitology=i iz ¥ 8 " % ¥ - ;# % | (The Single European Act)
HBApmmE 5P PARS T % L5 % - 31987 Comitology &%« **
1999& > g R 2% € 45 [ Comitology+%_; (The Comitology decision) > .4
ML R €A SRR - “Council decision of 28 June 1999 laying down
the procedures for the exercise of implementing powers conferred on the Commission”.
See EUR-LEX, europa.ecu. EUR-Lex. Pdf, July 25, 2018 (last visited July 25, 2018).

15 g »+ 5 #p Comitology it 4 {207 5% » See Francesca E. Bignami, The Democratic
Deficit in European Community Rulemaking: A Call for Notice and Comment in
Comitology, 40 HARV. INT’LL.J. 451, 451-60 (1999).




408 2017 5 PIRITKF %

HEE - nTDUE SR fI B R IR B (A - fETFEURE | » %
AN P58 ] Comitology A2 F7 » JREIA A s Ze & (AR S EHI E ay
416 0 D009 TR 26 17 B A A 16 I O AR » 8 MU S et
LG FEHITEFFER (regulatory procedure with scrutiny) 7 o Bl
afe e B S gy ] DU (AT 3 SR i e S B LA RE - DIEAHIRE
HHINES] -

TFEUSE29 I R Tan < - HARER2IEMUE - HA M — 8T
{RPEFRRIE - AT DR T il s Tan < fE > @B RS
FGLBESINAE R - R B BN H R P TRERIT
fif - TFEURYRLE B 1530 & Rl BREE £ AT TR - HshiTan
SHHIEZEEEY  ReETERNEE" -

SR » 38 BRI 2R Comitology HHH HI i & £ 1 < 4
ZEE 2009557 B B i) S 52 0] DAFE BRI 8 FH R HRR E E
A - EE R LN B E AL [ A Comitology il B HHHY T RE -
REEEEMZAAOMEE” - NE BEHEMEEE® (advisory
committee ) {IRTFAE » HIE AR IE =AY 7 27E £ BRI B Il E

16 B3t 42 4 & 4 PR 223435 » See Steve Peers & Marios Costa, Accountability for
Delegated and Implementing Acts after the Treaty of Lisbon, 18 EUR. L.J. 427, 450
(2012). BE>>TFEUREH|® $24E & 4 SR enit § 1205 > 3% 5 B¢ G408 R
H@Eehk § B 42 b oo See T. LARSSON, PRECOOKING IN THE EUROPEAN
UNION — THE WORLD OF EXPERT GROUPS 14 (2003); A. Gornitzka & U. Sverdrup,
Who Consults? The Configuration of Expert Groups in the European Union, 31 W.
EUR. PoL. 725, 727-39 (2008).

17 d **TFEU%290i% 3 34 , (amend) 2 T4t | (supplement) = & > 4 £ ¢
PRA A AREY FHIAEA F A o See Implementation of Article 290 of the
Treaty on the Functioning of the European Union, COM (2009) 673 final, p.1 (Dec. 9,
2009).

18 Paul Craigi s > & 8 TFEU% 29008 o 2> 44 ¢ P-4 H 8 i { « on
A o REIE 4L (1) EHH20E $ 25 chR T F5 M 5 (2) $290i515%
B ES EARERE (3) BE T (LT AR AR S 5 (4) B ey
F1¢h54 it F *2 o CRAIG supra note 13, at 114-15.

19 LARSSON, supra note 16, at 6-7.
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" 4:[F/#A% | (common understanding ) ° FHETHAE o FETFEUMIZLHS
T Ham BREEHEEH R B g SR ERIZEH

2011 R TaT 2R E (Implementing Acts Regulation ) 7538
BT R FE TFEU 291 61T 1% 5 Comitology &> © TFEUE291 {5
E2EFME » i —EREENE TS - R ENER N
B TFHSEE - PERH R ATHIERFAAERE "#iTm2 -
53T AIF E BN G oy B B JE B e — I LR RE P R E R
o S E A TR R AEERA R - RS OREEE T AE
B T TR - EEEE - BEADE T REIE el AR
FriteE - fifERE P YR E g e BB ERMR - ZEAIE®E

F BEEEN TS

#EF2FF (examination procedure ) £15 T AR E IR P Bl
HIZRF - WRFIREEEE R ENEE - RARFEDCE - BIE - &
2 NEEERRE - BMEYIRE - Hh[FInGEBCR R S 2
EIEF - fSEFEETH - FEBIVENEEILE (Qualified Majority
Voting ) A BEFHFEEEIN S - WRBEG IR EE G » &
FUWEEZ - MEREFWEER  WETEREZEM? - NEE
EFHEREEE RN P EGHEREHE A HE  E EHEUNGE
TR PRk EE - HEP RS - SR TR R
Bt - (AT DME IEEER TR - FERAIE T HE B TFEUR N
KL EATEN BN E SRR MR - e EE L

20 See CRAIG, supra note 13, at 127.

21 Commission Regulation 182/2011, 2011 O.J. (L55/13).

2 -ga T ML ERHEALE ERDLARPTE > T p)h 0 f ok s KR
WEF e 3T IZF R AR A (R Mt A MR R T 2R
Bod Bl k) Bd R AR S g H S Sk R R
Forrl P i R E L R & PRAEIE? o BB AT L R55% €
REIF S w2 FARA T FRE R B65%E o AP M 343 0 See Peers &
Costa, supra note 16, at 427, 456-57.
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GHERTIE - BAGURHFEER - ARG ER
BEFEROER  BA TR - EHEG—RerEE -

Comitology 2 & 8 B EAEHIE H i il rE N A EBIE R
HIHIRE - A]DAEPREN AT < Z AT R & Bl B BRI A RINE R BIFE
I - TS BB B - & BBt BB Comitology P27
BRI E G TR - TFEUS R & R 8 a3 — 5 L #iAE
BHAZFY - fi{SComitology FE FP BERIENR - th A BRI R/ T8
FUE -

eSS =R e

SRR - ERBREET - 3R
S S A R B 2 A RSO - A
BRIIER SRIFE AL - DRI SR BT - e EE
BORRRE RO - OB HIBAT LR ORE - B
BT SRR VRS I FL I - 1 H LR B R
BRI T AR R ) - BB B R 8  E RED e —
Bl -

B B R RO - BB AR
% U REHEAHE  IFEAR - RIS
B NHES | - TEECANTIRE - EEEITRATE | 5 e

23 £ 4 €22 2 e fAComitology 412 #F 0 € R W» T BER ~ w4
B e U B RRIR e bAeATE 2 PR A f BRI ES
# 35 (Buropean Securities and Markets Authority, ESMA ) 27 %t 417 A&
(European Banking Authority, EBA) % o izt ¥ i»d ¢ A Miexadd f 1 %
A ] T TFEU % 290k chfe £ ) 24 o 4 X 5 d WAl d 4 €/
WoOBMMREBLTEERN G FAE NI RATFEUF ¥ BRI 2 2E ¢ ¥
FEARR R R 7 0 1P § AR B AFTIS R mﬁ—?{\%fﬁ{l i} 4 o Paul Craigzh s
R EREE R KPR T E 2 1 AR M AT i &R A o See CRAIG,
supra note 13, at 114-15.
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EEHIBETH] o EMIP R IR S R E MR R R - BREEEE T BREE
fJe 1 (European Medicines Agency, EMA) {E B EE—F I TiE
EEATEHINERE™ - (ERBCRE S BB/ - EMAREHIR T
= - g S EAVBEERERS - 2 —(EE BN E H RS - EMATE
HHEZ MR - ABEFBURRTEE— & g 2 R B A 5
n S ERIRIE R A, - R — (i E A R g L AR BUE T —
HEFTRIRTE - EMAVA RIS 2 EONRIBEFIRERS - fiES BE
NAHE DIRERI BB B B (L & (R B A )y - T OR B8 SERIREAE— B DA ]
DUEIS— B - EMAEBRE B FH S ERY BRI ET B N2 H IV =
FAARRS o FERARBRSEE S A0 3T B B S AN - BB BE,
SRR RN B R BV E fl ke R 2 FAGE 25 - T EE A
Fe (referral procedure ) HHEZZE TLESIH (pharmacovigilance ) AR5
HEE SR THRES -

HA TR RIEE g BB SN EE T — R RN -
/T HEEMARERIZT - TEEERRIHIE T - ZEpgrT UERIES & &
BTSSR - (BFRESEST " AH A KRR 5 (Mutual Recognition

24 Alessandro Spina, The Regulation of Pharmaceuticals Beyond the State: EU and
Global Administrative Systems, in GLOBAL ADMINISTRATIVE LAwW AND EU
ADMINISTRATIVE LAW — RELATIONSHIPS, LEGAL ISSUES AND COMPARISON 249, 250-
51 (Edoardo Chiti & Bernardo Giorgio Mattarella eds., 2011).

25 fhiEd 0 BB ¥ F TSBI9EECH £ 0 £lig § W E LEAEARA 0 v d s
Flo kA2 - BERL FRAPEIFRY - RIES A 0 199582 = 1
Committee for Medicinal Products for Human Use (CHMP) » d % Bdqi%enit & b
o ERER R FLERRTHEELL c CHMP L E § L8 i
HHELR TR 5T (PR LT ATE BN 2B DAH - CHMPF 1112
AR REERES LSS EE Y SEFRE R R LSS NE TN I8
BELLE 4ok A RBNEE FAICHMPE A L b0 A2/ ¢ Wik > &
BEMARE-H T E ook i G o RIBmEL R §4-¢ TR L - EMAT
PR BEETED | hEs o P ERAGFESPAPTER 0 0 s it
BB ek 7§ % £3F o See Commission Regulation 726/2004,
art. 62,2004 O.J. (L 136) 1, 25 (EC).

26 i RWTOH T & » FHE ST IL LA MBS Ap M AL R ~ 335 ~ LRy
do@l (5% B 2 FLE o See Spina, supra note 24, at 250-51.
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Procedure, MRP ) (£ .= HYFE F ( Decentralised Procedure,
DCP) *7 - e RREARIS - #d b B — B R S A Ry
R ZE A NS o Ry T REEORN [R]85 6 () — (S R e — 2
B AR S TEEMAN ST T e B B R A FEIE = o i e
( Coordination Group for Mutual Recognition and Decentralised
Procedures, CMDh) » 45 F gz —7*® « AT CMDhfE 1543, -
Al T A EMAR) A EGE SR E W Z B9 ( Committee for
Medicinal Products for Human Use, CHMP) #&E? o ff4 IR E
EfRATEE 8B - & BRNEETHEDK - ZETTBCRHRIEIR
RER A B AR A P AT IR « B RBR IR A SR R = ZE L 15
B AVEDBEMARMEZ: B & R 27 + M REBE [l —ZE R ER
NS S AR Y R A s 5 5 REER g nyE RE R RO ECE
MEFHYRE - CMDhEZCHMPHYRE » ANMEMEE S EHE T ZE N, -
hE A — AR BRI -

BN BE S R B R BRCRAOERS - s B R R E
{E o REREESE HIRA KRB Rl S — M LA » T
EMARE IR Y2 - HFpPscutEhl2h BN - FFEE
REFETHEE N o HEE - HARBESEE R T H A B FR B 88 1%
#1# f1 & ( International Council for Harmonisation of Technical
Requirements for Pharmaceuticals for Human Use, ICH ) & TARS
HITaRSEE - HESE R LRV E THITRRE - G 2R
T84 - ICHAHH B eiZ B g g B nT DR " &S 5 (concept
paper ) fEHI A #E N — A E - HEEEZEE ( Steering
Committee ) 175 FmifE LML & SO BLIR BT 1% - BILTIE/I

27 See Council Directive 2001/83, art. 27-39, 2001 O.J. (L 311) 67, 79-82 (EC); see also
Spina, supra note 24, at 256.

28 See Council Directive 2001/83, art. 27, 2001 O.J. (L 311) 67, 79 (EC).

29 FwmHMBPHARAS SR E AR BRSO E AR -
See Council Directive 2001/83, art. 30, 2001 O.J. (L 311) 67, 80 (EC).
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41 - E S BRI - E— R E - TR NER
HERIEF - #et5 B (7] Steering Commltteeﬁz,ﬁﬂi » T B S e
f— EBR ~ 3£ KRR AR - RERINYE R RIE 2] T/ N i
2 - Steering Commitee R P HFRBVEFIS S50 » s FLHBAFHECE
El%ﬁ?ﬂﬁ"]?aﬁ?lﬁﬁ%ﬁﬁz o ICHI R & # 5 ILfs R fEBGE H BN E
HarIER > -

CMDhEHICHFT 2 38 F 5 B ZE AL E HI R RIFUE S - Bl
BIHF AR IE BB G RIP  FHEHE R EBUA R
FRATE R - JEIE RIS B sk o] AR S BIEG A 3 A8 - DIRY
SRR R RN - R AR, - BT ERHE - 12
Fr B B CAAERS B S 5 A Rh e RR P2 SRR - (Bt e i il
All » BT RRAIREZ SN - B R -

B H T R P B EE o AR A 212 A TE R R AR
% o BIANICHE & E FREfar ~ BRERYETETE R - TP RIAERE
B B2 - F§73 (guideline ) ~ #£$F ( maintenance ) ~ & IF
(revision) BA[EI% (Q&A) * o JURREGEAIE T £ 1F FLls A Bl -
TEBCHRZE S IR SHIE - ERIP BRI R « B ERAEE
G Jﬁﬁiﬁﬁ@ﬁ?%ﬂ"]?%f@ BRTECRATRER B EEE - BIR HEhET
ZEREY - PTHEGH EEARRESZ B g SRRt
?i@ﬂfﬂ)ﬂm’] AR TEERRER I - B 25 BEH R MNE
EHE PR A I E E R AR - SR ERREP AR

30 See Spina, supra note 24, at 258.

31 g2 fXComitology#2 /& ¥ & Fentt 2 8% 4 g 4lahd 3o e & m~\ 3 4p
B A F A %V%Comltologym?—_; FAERRELRIE BB REEES 5']
A ERBEL EHE o 2= > Comitology st ¥ » F kAt d 44 ¢ ;g;
IR ’?\Y%*ﬁxwmﬁan AR mEd A TA gwim,h o B i @
LERRTFehiiEn @ iead Ta by a8 &4 o See Spina, supra note 24,
at 263-64.

32 Id. at 258.
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ICHfR R B/ » MEEECE H = EH @S E M AR » =
g bt %fik uE' EHRR T EEARRETT - EEE - SRl
TERIBR B S E IR < - K2 DIEMAR 2 & & 1R G B
R by e §§ﬁaﬁﬁﬁﬁ/ﬂzﬁ’ﬁﬂﬁ - PR L3RRI A IRV E K
5 WEESNTEENTE -

= “f“&/r/'ﬁ—} :/}a RS B

=GRV TG - FAAAIETTBOIREIR I AE R
PREAERER 1T BOAREIE A E F 7 - B T BRerRE 25 - b
IR R RRIHE - DU DAE = R B E B 75 TR R S 1R A
FESR B R T - RAATGEE B R 2 ERAE S -

*LAT(%@?%*&%’JEPB’JZQE@ PN A B R R B B TR A
B b AR S BIREEEME A B EE - BUEREHE
=g R%‘BE%E SRR E ZRS AL I ISR » 20004
Htﬁkﬁﬁﬁﬂ* ax 1L 7 "B SR8 RS ) (European Climate
Change Programme, ECCP) » &R (CFE » HFF » EEAE - EE
fﬂﬁ‘kﬁﬁiﬂiﬁg%]\fﬂﬂi BERMEREEEIRIP R R 2 &
Fil o~ BFSE - PR T - BIERP R A E R BT
{E ::ILBIVE/J\,HE@ ETEIEE S AR R A HER - 125
BUORIAITIE » BORBUR R T e R B BERIE S IV E
i o AN - B R IEEE HI TR - BUERE S

33 bldeR B EMA AL & Rk e fL e U ERR 2 6 f R - R BN
ehg iF s £ 2L T AICH! % %343 h% 7 4 o See Commission Regulation
726/2004, art. 57,2004 O.J. (L 136) 1, 22 (EC).

34 Hl4eds 7 BCE 2020 F ixfest k@ E (The 2020 climate and energy package ) »
% TREFE AR RE R B 0P R dader B RS R
Bord A ket d R A ~EU ETS M enif 3 4 M2« 53 £ BE
4Rt b~ f R B AR 2 415 0 See An official website of the
European Union, http://ec.europa.eu/clima/news/articles/news 2014102801 _en.htm
(last visited July 25, 2018).




AT 0 54X 0940 0 B 2 1 415

2010422 A 17 HEY T MR/ THIE (DG Climate Action ) » f Bt

==

(European Environment Agency DG Environment ) 17 HEHEEH
RSB ER - RRTEHEREREI » L HHEFEL S
5\2 o

BEA T T BEPERA itesR (EU ETS) @ 5 [YETE S FRrk
] (Clean Development Mechanism, CDM ) i - & 5B 7] DIfERH
BB BRI E - R AT DR S SRR -
TR RPN A 5 SR E F i A BBk E - 7l
RewEZERMEERE Y HREN KR 5 E AL (Certified
Emission Reductions, CERs ) HUfS—% o FHHAERE L 2 BR A 4] 5l
FIFFE A ERIRE R - Bt 7 R IR B 2 BR A FA A FERE R
M o SEDERE 26 1200 FE R IR S B B B R TR 5
(B BB AR A SR E AT T 55 = R A SRR -
2001 B EEM OB ARG BER T BA A& o ( Marrakesh
Accords ) 17 TIHRBRERICEREF - R RE=ZTA
BRI E R ERR T - 2SR 5 H [F1E E A& HCDM
I TE E e A TE E RS2 E S (Designated Operational
Entity, DOE) 5.2 - HEHEERE F % PR A TIRRES -

35 ¥ eb- Bipz kA RS % (DG Energy) °

36 3 RGREF F 12308 SR o MOTGHRE BB gnieip o kg &0 § ix
REDMFFUL TR G REEE S T 294308 (2017 ) o

37 See GA. Dec. 16/CP.7 and 17/CP.7, at 5-20, U.N. Doc. FCCC/CP/2001/13/Add.2.

3 T ¥ iM ) L@ FFFR PRI §RPIP R ARF
FoHARERAWEFEFE L FERSGTEOEE F R R
Ao AEFARIPNGFRE 57 > TR- PR LEEFHE AP GERS -
B FRIFIFEFEOE o p e 5 LFIBDOEsEISHE? B & ¥
Af 3 (sectoral scopes) driv R E S B Y FRYE RS ASE 1
gtk 2 LR E j;f»CDMéL% FEFRNARIERG Y B ER RS
P F 5 (7 %1% (validation) ~ B3 (verification ) #7302 (certification) 7
Lo B URE B R AIE Fens B AEP 0 FLHRF & (5536) 0 T 301-
305 -
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fHERE B RECDMET Sl LR AEFE T SR T EH I ER
&3 (Project Design Document, PDD ) - 25 — X/ ARIEFEET
=TT IR B R - DOEVEE % CDMET &2 & ERYRA EIN
IR = SRS - FRIREE B B B4R AL & i I 22 CERS L 2 /Y
SR BRSBTS CERsDURIKE 5
FRCEFRTS ©

BN B 2003 S AYFE 2 207 1 B R 5 P Y i 2 SR e PESURE 22 5 ]
B ERZE SRR " BB B ¥ 5 57K ) (monitoring and
reporting guidelines ) #y A T il & FZE 5 REE A" - 2
PR ZZ 2 il S O B 8 D0 7B ST 15 21 B 5 37 B UL == SR B PR TR T
(greenhouse gas emission permits ) » Ji 7127 H FHEHAVREE?
e HYTRENL A S E = RUMERE - el B B B Ry -
LA (R IR B AR < 225 E - A=l E 2 LR A
f& > BB HIRETERE RS e HE

FESR BB RIS - LB A E B A A BRE R R T T -
By TEETLHEE B AE HE 2RSS FEGS - L AKEE
HE—HHIE MUK Fi5 - B LA EBUaEEEY) - tf
R T TEE S ) Al DURTERASRIEIRE - AlE B B T E)
BHT Ry - ELZE R B R e B R A AR R -

39 #73) @iz (forward) » R4 fCDM¥ 3o i S2F #-CERS/ (L ¥ § el e
e BETE %:Q-%E?Jﬁd’é Ffej A S AR o B ACERs® G2 (5
CDM% e i K {3 @ cingpfoprd g4 2 o

40 2004 iy £ BS CDM3t % #718 ehCERs ™ ri¢ * G g #cfg < 2 1R ¢ 45
¥ T ey £ £ 7% o See Directive 2004/101/EC, of the European Parliament and of
the Council of 27 October 2004 amending Directive 2003/87/EC establishing a
scheme for greenhouse gas emission allowance trading within the Community, in
respect of the Kyoto Protocol’s project mechanisms, 2004 O.J. (L 338) 18.




N AT LA CE R 417
2w iSRG ILIRY ohiF s AR

R LR R ITBGA R BN ERRE M B R A Y - E " R
wEAERRY Ao b, Y e R BEATER > SEEE
FEBR B e R B A T AT B > o i T BRER T ) B
" RERITEGE ) - EMHARERIL - BETBURRRE - HEENA
MR oA LS B AR - B R T EORAT R

- N WE TR E IR AR A

BB R AT IS0 ) e A 071 i A e 5 ) o [ B R Y T
b o TFEUZE298MFE - Ry TBUIERVERS - HEAHRS - £ - B
FHIENERZE "o ® ~ 3 2% b2 aw P 75288 % (an open,
efficient and independent European administration ) ; Sz #f - FETFEU
PRAIHYEERE £ - BN B B AR %E & (Charter of Fundamental
Rights of the European Union) #H AT " % 3 24F (7 5cenigf] | (the
right to good administration ) » BIIMEREHYET 25 AR AE AR E] 52 B
AR BB HEAEZSEET - R EEETEE - B FA
SR A — 5 s R AREITT R » S5 TR BN & & BEIRI1T
B BN AR - Bl52 ~ BRER B IR & Y 88 il REml & B AL 1
P TEE TR T BUNILFIRA L - BE TR HIBCEEL
FREUHATS - Paul CraigyffF7e 1R - BURITECER RIS « %
FR LB EHYE T » Comitology ~ HEBARINL ~ BRI ERE & 1ELL
Kotk kA BE -

41 See CRAIG, supra note 13, at 128-30.

42 EUROPEAN PARLIAMENT, EU ADMINISTRATIVE LAw (2015), http://www.europarl.
europa.cu/RegData/etudes/ATAG/2015/519207/IPOL_ATA(2015)519207 EN.pdf.

43 See Edoardo Chiti & Bernardo Giorgio Mattarella, Introduction: The Relationships
Between Global Administrative Law and EU Administrative Law, in GLOBAL
ADMINISTRATIVE LAW AND EU ADMINISTRATIVE LAW — RELATIONSHIPS, LEGAL ISSUES
AND COMPARISON 1, 1-10 (Edoardo Chiti & Bernardo Giorgio Mattarella eds., 2011).

44 See generally CRAIG, supra note 13, at 1-12 .
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BB AT BGER 2 M E (EE B 4 - I MEREER R
FURRAEERE Y R A - B IR LA A SR SR B PR SR A7
R B HRTERER o BAIHE ~ Bl AR BT K PE 2 B
e+ BREAFIPR G TR SR B H - A #E R IR G
HEHISE M > B2 MR T RERITEUE o - Benedict Kingsbury
Nico Krischf]Richard B. StewardZ \ G2 ERITHIETEHE R T4 #
FIsRA SR FROBERRFLA & BRANP LI
FEMaOF o A A mEA LT LA PSP~ S8 IR
foidis o B0 R EHF) R ok e wE B oY) (EEISHE
N MBFEGEZHIEE T - FF 2 HIE A B E ARSI T
PR - B R RERA R AR EY - NBETBUETE
5 REF REEE R AR SRR U R R ERE R - BH#RTE
HATECE R AR 28 « &0 - I e - FEiEgs - &
BEIFUES - NMEFEHREE SR ATERE I EEEEEIRE
AR T« ZERITEGEIE RS R 2R R EGRGsE B 2 E (LY IE
E MR EEE D RAE R AR ELL - FERRTE
HEEWFEE L - BIE2RTHTERARNEE DR HEMTEEREE
I DA RO s -

45 Id. at2,3.

46 See Benedict Kingsbury et al., The Emergence of Global Administrative Law, 68 L. &
CONTEMP. PROBS. 15, 18 (2005).

4T Bldet BT R menis & & (Shrimp-Turtle case) » ¥ 75 W& £ 780
SR FEEEHR P IRRIED § 2 B DR o V- BT G0 A
FRELRERFY ARFHF > 2 RFFY R REFRP e R 2 4 44
Rz d o @ FEFHRE A M2 R R iz‘%?}f?%‘ SRR P bR 3 5B
PR RSE 1 N B 7 FoAR B e oo Appellate Body Report, United States —
Import Prohibition of Certain Shrimp and Shrimp Products, WTO Doc.
WT/DS58/AB/R (Oct. 12, 1998). See also Sabino Cassese, Global Standards for
National Administrative Procedure, 68 L. & CONTEMP. PROBS. 109, 111 (2005).

48 See, e.g., RW. Grant & R.O. Keohane, Accountability and Abuses of Power in World
Politics, 99 AM. POL. ScI. REV. 29 (2005); J. Ferejohn, Accountability in a Global
Context 2-7 (IILJ Working Paper 2007/5, 2007), https://www.iilj.org/publications/
accountability-in-a-global-context/.
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B ER 1T BUAEL 2 ERTT BUARY SRR M T (B A BT BUA Y
0 > Bk — (BT BUEAH A S AR B R EE - BEE T Bk 2
HRITBGEMH A SRIL - P BS(AE ISR E 25 - R N
BITTEGERIE IR © e BRI BRI - BUERTEORE =BT
BUEAISEZMEVRA - B DMTBURER - 7% UAERE SR IGEE BRI
5 - WEEEEEERERF - e b 8835 T ABITTER
PRt BRI AFEEMN - IFEEIRE « BB A2 HEE -

FAHERER R - EECRTTECRE BERTECARURET - A
SEAE - BEA TR R - S HA BN B gy
B EHEBERNER - PR H L N ARRE I E TR -
FIA PR AN B FEEK AR AU — TR - BRI E R
o s s AL 2 P 221 T I S T SR AT ARG 1717 5 I 1
REHEREL R —BLAITER » BCERITT OB — &g 5Bl
BUF - L EE— BRa (bR B B R - AT RER
JE ~ HAEFP S SR ~ AR @SR AN AR - 35 SEfRE AR
RipEEAEER A A2 o ZERTTBUARIG ICE RN - 2BRTTEGE
RETAERFIRE TR B Kbk — B SRR B R Py 2 ER TR
HE - BEE ML REBERIEREARER - Hrih2E TR
AU H BRI E S AR S AR S HYIES » FRIE
A - A0{ATRERST TR B E MEE IR E 1 - R B Ry PR Al A F
R - BXCHHE S ER R [F] 5 RS (S A BT T G A0l (]
AR E 1L PERIMIRE 7 2 AR GRAERE Bl H A IR GREr i
HERER - & A HREm FET T Uy R AU e P A el IR I [R5
BRI TEOE - GRS AR IR AR e R HI R 2

fe e R I e (SR R AR - BRER Bl e = B TR AN ]
NEIFEECMERIE S22y - BT ~ BT E B R TEE
e R B RS B s B R L A PR B R SRR T I A5 - I LR EIRY
B IR R > AT B Al Se B ry G = ElE R
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TR o R —HIGRHIEEEERIEL T - 5 RN
H AR ~ 58 A s E A R AR - AlE R = BR T BaArT —if
7 BEMHE 2 RGE 2 E TR T o BERITECEAE -
EERITBUA R ERIL RN R B R A - AltulER A T REE 2R
FLARERRIEZ TRy 520 EE TG RS s E e ) - B0 H
(5 BT ORI -

EERITEGERIRIBENE - RETEOEMEER SRR kg
HIEE  FRERF A REOGENTE K - RERTEEE R R R R
TIEE MR E I EEEFNGE E RS TToBIERE - 5
JIE » DR DR ERTEOERE R - R R I &R IRHEE T
HRERF A% TEEREY -

EERITBOAEEH AHIVESE - H—2GaHErE - 2
& Carol Harlowi s » i@ EhE f | B PR 2 BRITBUEE IR B A
BIHERR VS TRAME - AR T AH] - HRTTECRE TS T
FHIEY) - BREATILITBUEFAIERE ENSEEZEE - EE
¥t Bl > ERIBEE T - TERERFERR 2RISR
REE AL - THEANNESENERTERMS @ 185
ANERELERFFER - /mE T HREIEEREFBSRL
A 5 BRI RS i R GUHE AL B R E TR R ARRA Y RE T E R L B
0 - A - S EEWESE - RERITEOET AR - 2RO
HUIRE EREHERS - MEERELIRERRENSEEE - hEAH
Gy AR e RAYEIRF R BOR TG ) EERIT LG 155K

49 See Euan MacDonald & Eran Shamir-Borer, Meeting the Challenges of Global
Governance: Administrative and Constitutional Approaches, in 2 SELECT
PROCEEDINGS OF THE EUROPEAN SOCIETY OF INTERNATIONAL LAw 214, 214-36
(Hélene Ruiz Fabri, Rudiger Wolfrum & Jana Gogolin eds., 2010).

50 See Carol Harlow, Global Administrative Law: The Quest for Principles and Values,
17 EUR. J.INT’L L. 187, 209-11 (2006).
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R P BRI R 2R 1 - RO 5 A S R T R AS Rt DA
RS REEEE -

AR EBATBOE R RERA DL ERYERE - AVE R RERR TR AATRE
PR A1 > BT EHE— il  [RIR HE Rk P A e 1 i e 2 il
WURERE B 72 - 3l HARNT A S 22 B R R i) - mine =R =AY
TR 2= ERTT BUARR R A MBI RE - AJBE B e BB
iR — gl B AR TT ERERF REF B, - A rIREME R BKIG
e B H A2 il -

SN RIPRIEN G fES B F

= e B A A A 1 o R U B e AR B RS AR - H
FEHARAH AL RS BUREE ) A8 FRURSR - E R AURE A A
1t~ EARBEHEIEE MEH SRR - TTBOER T LR Em A A [F
AR

(- ) Comitology1 % & =t X 1 #itiF

Comitology ¥ » BT ESBRER & G 1E T3 RAHEE: - Al
S RER BR S BliR B AS R 2 X REBEE - HRE LB E S
RUSE AR A HERE - BONES DU & BB B RETE S
FUHEARIEITEST - EBERE R - BUNRE & 5L B TFEURK)
T AEREETTBOERIAEE - AE R ONER R FRIRIESE - H
HER29V BRI BT A S HURUE - B EEFCEERE TR S B
2 Hila 2 HE FIRE BRI E R - B LS E ST e
a2 B EELREFE -

51 Id. at 211-14. %Jﬁ:ﬁ‘%‘;#ﬂ\ﬂﬁfrﬁ AT FRGE § R EFLE AR 2T &
denf - fE Tg o E | et § M4 o See also Ming-Sung Kuo, Infer-Public
Legality or Post- Public Legitimacy? Global Governance and the Curious Case of
Global Administrative Law as A New Paradigm of Law, 10 INT’LJ. CONST. L. 1050,
1064-74 (2012).
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il

EihE 8 R EEZ NG R Tar o rEt - R g e
HlEan< - ARl 2 2)E 8B FRA R b o Comitologyf2 /7
AT ST E R R » D S E G R ERnISeRE - L H.
AILMEE BRI A IE R ~ R RiEE H _ERYETZR - L - BIEE
Comitology 155 [FEFTF 2 'E & - AlHEHE FAE HIP eE #1041
HI - EFHRRECER B B - EESEE L - WABERESEFE
SR EMAIFK > Comitology P BRHYENI T A < & TMEIR
FARNEREE 2R IE - FLE A AR IERZ Bt an < T BRI S -

PEIEE RN AR S - Comitology [ Ik H B 7L R HIE 111y
HIT B EG T ASR H 2 R AR ERBEE - BN - gl
B EEAREAYIEE L A F - Comitology (532 il & B
FOMERTan S A EE T ERSHEFER R - b Ta<n
IEEME o ORI E M B IR R - (Rl ] E B R R 1
ETEARATEEE -

—
il

\

(2) F&44lnb £ 1§ s

EEEISEAE HIFTF IR R HEE R ARSI BIFRBUATR TR
PRHIIRCED - MRS BIEIEH B - ISEIEENLE HI K% Bl
WG - i EIHER R LR R DU BCE HIRAT © S B
REREEBTERRFEAEZ R ERIGRE LR - &F 2EEAE
BUBTE I RS BT - FE B FE e (E SR B RE © 2RI » 1
BEEIEELE RIARIE T - BraRraraEiE il DR R R EIEE
T > AEEREI ST AL E AR S EORE R TR - FiHy
BUaTRE ATRER BRE SRR - EERR B R A AV G LA 52 HEX
ARSI EEE o BIEIERGRER - RERGE R E thEkDlmE]
FE BT EHTHYSEAYE TR K - @EBCERBO I EEY e e —
BRI - (EFE BT FAURAIAR A RE 5 BIFHE BB R B (R
iz -
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BT > EEIEFREE R > SBIRE SR
[FfE - DA SERH At - CMDhEEICHRT 237 1Y #5234 50 4
AFIERR - BHSEEREAVIEERERHER LT - R
RERIRERE - ZiE NS e B =2 - e
EIREE MR - MR EIREEREE RMHA L » FEmbP R
B TAAAERE - Rk B Y AR TR - SRR
HE TR, o EM RS EE peE R BRI - FEA R
RIF DAL G R TR AYHES - P R EBa AT
EEN  EEIRIEAAYBIFER I BEGE - B OP it 2 AR
£t~ EERIEELAG I E R 2R - B REE R B2 HBI R &
BA-R BIERFHYBRE - SEETTIE R I O BL R - BRER B e R 3E<H
S R P AR - SATRR BRI R T G S E ARG -

(2) F X ip TR iR

FANTEERE A S RAL A S TR BRE - th ST 85 R E A T
BIFEBCRRIPRE o RERE R AR B B 2 B G R / - A
BRESIRAREIR - AKAERYZE fH B EAS A RN E FAGE TRERE
EAERY - RSB E HIHERT - BIE B A 20REHE - thiEfeE
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53 See CRAIG, supra note 13, at 77.

54 See G1IS JAN BRANDSMA, CONTROLLING COMITOLOGY: ACCOUNTABILITY IN A MULTI-
LEVEL SYSTEM 149 (2013).

55 See Herwig Hofmann, Legislation, Delegation and Implementation under the Treaty
of Lisbon: Typology Meets Reality, 15 EUR. L.J. 482, 494-99 (2009); Michael Dougan,
The Treaty of Lisbon 2007: Winning Minds, Not Hearts, 45 COMM. MARKET L. REV.
617, 649 (2008).
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Bignami, supra note 15, at 499; Gijs Jan Brandsma, Accountability Deficits in
European ‘Comitology’ Decision-Making, 11 EIOP 1, 6-10 (May 25, 2007), http://eiop.
or.at/eiop/texte/2007-004a.htm.
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R € hE AR | F o See BRANDSMA, supra note 54, at 147.

58 % ## 7 % mComitology § "Heid P & 7 & > £ H XA h2 25 2 7|
& L Gy i A X B~{F o See GIJS JAN BRANDSMA, BACKSTAGE EUROPE: COMITOLOGY,
ACCOUNTABILITY AND DEMOCRACY IN THE EUROPEAN UNION 193 (2010); Peers &
Costa, supra note 16, at 459-60.

59 See Comitology: Commission proposes more transparency and accountability in
procedures for implementing EU law, EUROPEAN COMMISSION (Feb. 14, 2017),
https://ec.europa.eu/commission/presscorner/detail/en/IP_17 264.

60 See BRANDSMA, supra note 54, at 142-43.

61 Toannis Papadopoulos, Accountability and Multi-level Governance: More Accountability,
Less Democracy?, 33 W. EUR. POL. 1030, 1040 (2010).
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62 Morten Egeberg & Jarle Trondal, EU-Level Agencies: New Executive Centre
Formation or Vehicles for National Control?, 18 J. EUR. PUB. POL’Y 868, 871 (2011).

63 JOHN ABRAHAM & GRAHAM LEWIS, REGULATING MEDICINES IN EUROPE:
COMPETITION, EXPERTISE AND PUBLIC HEALTH 31-33, 81-82 (2000).

64 w4~ %% % (European Court of First Instance ) #2006-% e114lbert Albrecht % 12
Pouzr b2 HEMAGE 2 3 D deAe 2 5 5w B EMAR B nde Ao Blde
2008 eriSchering-Plough Ltd% i - Case T-19/02, Albert Albrecht GmbH & Co.
KG v. Comm’n, 2006 E.C.R. 0, para. 31, 41; Case T-133/03, Scherig-Plough Ltd v.
Comm’n, 2008 O.J. (C37) 32, para. 1, 2. See also Johannes Saurer, The
Accountability of Supranational Administration: The Case of European Union
Agencies, 24 AM. U. INT’L L. REV. 429, 460 (2009).

65 See, e.g., Sander Chan & Philipp Pattberg, Private Rule-Making and the Politics of
Accountability: Analyzing Global Forest Governance, 8 GLOBAL ENVTL. POL. 103,
121 (2008).
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N BT R G o See John Donahue, Market-Based Governance and the Architecture
of Accountability, in MARKET-BASED GOVERNANCE: SUPPLY SIDE, DEMAND SIDE,
UPSIDE, AND DOWNSIDE 1, 1-29 (John D. Donahue & Joseph S. Nye eds., 2004). 3z 3%
5 417§ % ¢ > 4oThorsten Benner, Wolfgang H. Reinicke & Jan Martin Witte,
Multisectoral Networks in Global Governance: Towards a Pluralistic System of
Accountability, 39 GOV’T & OPPOSITION 191, 191-210 (2004). r3R £ &2 % 4 1% 5 &
T A R A ?{?‘f » 4o Karin Béckstrand, Multi — Stakeholder Partnerships for
Sustainable Development: Rethinking Legitimacy, Accountability and Effectiveness,
16 ENVT’L POL’Y & GOVERNANCE 290, 290-306 (2006); Eva Lovbrand, Teresia
Rindefjdll & Joakim Nordqvist, Closing the Legitimacy Gap in Global Environmental
Governance? Lessons from the Emerging CDM Market, 9 GLOBAL ENVTL. POL. 74,
74-100 (2009).

67 Appendix A Decision 17/CO.7, Procedure for Accrediting Operational Entities by the
Executive Board of the Clean Development Mechanism, EB 56 Report Annex 2, 1;
CDM Accreditation Standard for Operational Entities, CDM EB 56 Report Annex 1, 1.

68 See Georgios Dimitropoulos, Private Implementation of Global and EU
Administrative Law: The Case of Certification in the Climate Change Regime, in
GLOBAL ADMINISTRATIVE LAW AND EU ADMINISTRATIVE LAW — RELATIONSHIPS,
LEGAL ISSUES AND COMPARISON 383, 401 (Edoardo Chiti & Bernardo Giorgio
Mattarella eds., 2011).
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Rulemaking Powers in the Era
of Global Governance:

The Inspiration from European
and Global Administrative Law

Chun-Yuan Lin*

Abstract

How to distribute rulemaking powers has been an important issue.
In Taiwan, the interpretations of the Constitutional Court and the
enactment of the Administrative Procedure Act have established a
system to separate rulemaking powers. Yet controversies remain. When
Taiwanese scholars refer to the jurisprudence of traditional
administrative law, they may ignore the merging of European
administrative law and global administrative law. This article attempts to
explore the developing legal structure to seek possible suggestions for
future reform. This article finds three emerging models of rulemaking:
comitology, expert dialogue and private governance. Each model has its
purpose, procedural mechanism, legitimacy, and checking mechanism.
This development deconstructs the dual scheme of rulemaking
developed on the Continental Europe and later introduced to Taiwan.

This article suggests that future reform should deconstruct the dual
system that controls rulemaking powers based on the types of the rules.
Instead, future administrative law should explore the real deployment
and interaction of powers and seek to establish an effective mechanism
to check and balance them. It is suggested that future administrative law
should consider enhancement of procedural and professional rationality,

* Associate Professor, Department of Financial and Economic Law, School of Law,
Chung-Yuan Christian University.
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and improvement of remedy mechanisms.

KEYWORDS: global administrative law, European administrative law,
rulemaking, comitology, expert dialogue, private
governance.




