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Reasomng and the Law > % - & FSRE BRHET » 1 SR - DB E 453§
PEE RS A ’}‘r Pk Z A Fok 214 (Richard Posner) 3 2 Coke;# F ehartificial
reasoningene F k3 o % 2 A Avera o dof HEITE L E DR PRAER 0 L
BEPH AL BRN S Eho s RE 2 2R TR L REF RN - B
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FEERE M (EREEE ) (law and economics, economic
analysis of law, economic approach to law ) #EEEEIRIEERFILAIIR
% - HPIEBEEAERE o 8L TR - B8 T EERERARE S
W5 - E(TREERE T - HEFHEEES - HER LGRS
IR IEREET - HHIR R BRIE T o H a5

1 See R. H. Coase, How Should Economists Choose?, in ESSAYS ON ECONOMICS AND
EcoNOMISTS 15 (1994).
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7 TR R ECE T i A EBCEAS 2 T R R B g
77 1 FISNER RS (externality) * » BEIILE R B R Z RIS - K
A - AISEATE - (RS - MRS R R 2
() T TAZZ 2 | SUERRZR A PIESE R AR TR S22,
LREE BRI DUR B EMZE (the rule of law) BfZE T -

AN ESeER © SRR RIAHA S E R R AT Z WiRH
A - gRALE ~ TRE ~ fTEGE » EEEEEERFE R
T WL EHEME - RS2 - HEERRET] » (e ikt
ELHER - EILEREERE T - ASEH - EHT (Ronald Coase) {F 5y
TEEEE AN - BRI EER SR 2 A - JER R HEIGL - MR HE—
AR FEHTRE Rt AT A AT BGEREIAZ A (transaction cost) —ff%
b - femiErR (TEREFIZHE) RGBT » BORFIRET &
o S— B 28T £ IR (James Buchanan ) f2H X
F&EEL (constitutional economics, constitutional political economy )
HEREBORIE SRR ZEH] - 7 ESGEA RS R ERE o i
Zam T SRR Rt g R HRPEMERAREH T (F A,
Hayek ) BAZEZE T (Lionel Robbins) faHY - MAERHEE( - 2
FERR BT G R RIS T - AR T8 TR KB Tk
AR TR BRI AT L B TR R RRT 5 R AR BRI
IIATHEP R EALAHIESE - B R R EEER RN RIAH R -
HBHE—MEREN AR EamIFEERE - AlRAGE N - R AR
T NSRS - HAR R naeE ] - R AR
FHUEMF R R EEY - il 7 HiVERE - AEERTEE

2 See R. H. Coase, The Problem of Social Cost, 3 J.L. & ECON. 1 (1960).

3 See JAMES M. BUCHANAN, What Should Economists Do?, in 1 THE COLLECTED
WORKS OF JAMES M. BUCHANAN: THE LOGICAL FOUNDATIONS OF CONSTITUTIONAL
LIBERTY 28 (Liberty Fund 1999).

4 See, e.g., Gillian K. Hadfield, Jens Meierhenrich & Barry R. Weingast, 4 Positive
Theory of the Rule of Law, in THE CAMBRIDGE COMPANION TO THE RULE OF LAW 237
(Jens Meierhenrich & Martin Loughlin eds., 2021).
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Y o RIEREREGGEE - AR - BEREEIER -
HEBAERRZ N -
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Z_ =

— R

FEIREAHS - BFEIR - AN RmMEIN ESIRE - SN
Meamg - EAREE R SRR MY - KIS ERIER T T AL
1B - HiEEER TRVEBIRZIFEALT -

fg 58 — K (Thomas Merrill & Henry Smith) 7E401<4 @& HT
(W E R EiEe L —Yte iR A (Optimal Standardization
in the Law of Property: The Numerus Clausus Principle, 110 YALEL.J. 1
(2000) ) —>ZER = VIRERIEIE N T ELAB A 22 5 A\ B —fi A b
HEEA T — AT ERERER AR SR LN - BFAE S
A - TIRERE S Z WAL T - (BES2 R 1 It —SMER M - T E
HVMEEERTERORERHN - RERNEERS - LERARE
IRt AL FIAIIIA L GRIfE) BeA - EEHEASMNS MR
#iE - HARRAMEEE - TR > JERLESGEKRRY - VIR
AMLROREIR - EHGERE SN - AR EREUE BRI AR (N
gt B - MIEEAEEIIHIINTE « SNIIERI AT - HEE

5 See Tze-Shiou Chien, Economic Analysis of Private Law in Taiwan: A Return to the
Private Autonomy Principle, 16 ASIAN J.L. & ECON. 87 (2025).
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BE o MMERFEIREANATTEMEIN T AR (BHEE) > B0
AREAER - SAUAEERENE—SFmEE R —IE
RIVECERZ AR - |2 > ERNEME - FERELAN T
KILE RS FRA - (28 7225800 TR - SR TN
T - PREUCHERZERCHIEL - 800 T RMRA > EEED TR 5k
B HIRE R R EER R - AN T i T

TR+ ELFASEA E BB » AT 2 E IR 22
RN T UUE S - (AEA S ST s e - BRI EaRsT
e I ETER EE I AT ThEE E 1Y - BIAIEES B S
JIRERETR D HeEamp A" - s BB S B A SER
whgmwm Ey N T N o 0 Sk O M AT 1T B TN
=0l FTE%FE HUE ) BRI TS REEREET
) TTESE T e B SEREAIE A BB ES (first-mover

6 SFA[FFB o SRV P FEREEY ] 88 F 227257 > 2011 # -

T ORRHTO BAAT—pienE LR L PR 0 ¢ AR
#p > F161-210 > 2021 & -

8 See Ian Ayres & Robert Gertner, Filling Gaps in Incomplete Contracts: An Economic
Theory of Default Rules, 99 YALE L.J. 87 (1989).

9 See lan Ayres & Robert Gertner, Majoritarian vs. Minoritarian Defaults, 51 STAN. L.
REV. 1591 (1999).

10 See Richard A. Posner, The Law and Economics of Contract Interpretation, 83 TEX.
L. REV. 1581 (2005).

1@ M 453 TaER ) (defaults) » bl4cWordefd < 3%&%@:{12%&
(BE) ATimP RE > & B @ —ﬁ? I S A T h
"“F,\‘,p?ﬁ.(],z—FmFFg,*ﬂ,”’k'? FTRERPF o RIFLART {ﬁ#ﬂ.”‘iﬁ,‘i,\ﬁ«fi

ERAEFAARR A R ARE —a R (A7) LLLHE
T'J'—%'ﬁléi&b#ff‘&'u\?\‘i’xﬁ'ﬁp/zélﬁéb;ﬁﬂkﬁ”i%&°fﬂ
- "L%KJL"?—,&."E‘LF— ZHFEAZTR A F;EaJ?ﬁUnl
e TOER) ELRT, P2 f‘&.J’EK(WR) HAA A A RIR

T %R [ER] KT INREFHFL B %A b https://dict.concised.moe.edu.
tw/dictView.jsp?ID=36278 ( & {é «i‘%ﬂ 2026/07/02) « e KE > wF F
SORHRTRPLT = 25 EA R RRE T -0 6 Bl 4
1J°ﬂ\’?lq,__"\ B4 +.],z7113a*ﬁ41\mﬂk7\mﬁl s I A PET AR
.(]/z‘ ’ l}l'&f’/}i [ F] PE/fé%l/fg‘lS_‘:Ejigﬁ‘%7 EE F?E":}:"FLJ:\J 2
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advantage ) ZTRHSEEIRTY - HATIREME - 2HE B N LBENGEE
ERUERME - A HFmRERIIE - (B—J7H - £ 3K > KK
EE AR EIA S50 - ErFEE - IS
FRATZ T TR B B AL - SRS A 2 AR
e AEREARMERTHERE - IRASEBEERERY - K - SEfETHRR
RUE R - Ham A G HF2HIGH - (EHRINEEHEFERNS -

EACEEHE - JERAIS R - =& A ER ISRV R E R N
HEZAR > mHRERYREE (false positive ) SERRBCALAMEA -

HHTEERDBESITHE - SHEEERE - WTHER - 8
fFEREANEERTERT  H MRS E AR - TS
EESUR - EEHEANE - 2EEANE RETERER - ek
B2 TCEE) BEEE  —HATERRIATERE - o
AR R S e E TS STl T S5 B i (L R FT A G
MHE  REEEEN - HATEIR S A T A s A D
R HSE 2 B fEie T H A ETTESS (penalty defaults) + —fi%TH
7% (ordinary defaults ) * ZEFETEEY (sticky defaults ) [ & {(RAE(HZE 58
{THE (mandatory rules) Z3taE5E" - RGFEABHRSIHET
HERTHEE - ANk —5K » Bk E EEL R — TEFERITHE -
FIAMEEEE - RE2s TR, ESE - H TR
BT ) SRS EA - thig b RmE SRR T TES
BT | 2RI (T S MRt R T R E 2 S
(altering rules) " » MiFE&E 2 ERHF T - RE T EEBHEL
SH S G302 B DR AR £ 324 f R e e 2 e
R EERE S AT IS - RAEh AR -

12 See Tan Ayres, Regulating Opt-Out: An Economic Theory of Altering Rules, 121 YALE
L.J. 2032, 2087 (2012).

13 1d.

14 205 E% » 2EE LR T ORReE g
RERIREY SV w0 ¥ FREEE N 5 238 0 F 138-162 > 2018F o
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FITRBZELEE TEZ - [HERE TR HE - AR
BT PR L ZIBEFERECKE - AR FRAE T - BRELE
BiaZ A HAEA] - st SIMEFE#RE AR - EREFTR
AT nrgRlas (B) TR Ny FEIHES (PL) » B=PL -
KNIt ERFT R IMAANG (B) NRIALZ BN FHE R &
(PL) B - [LEIB<PL - HIEE ARVVEEEFREST - RRHER
B=PL.Z "#J%E s T - lWATDAESMEEREREEEARE—TT
R NERD GERHAE) REM (REFEIT RiEiEERIREST) M
0 - 1 EE DM U RSB o T DRI - KA WA (2
HELT Ry N PRI HUTER T © (EARER bR TE T2 YhPE R A -
FLafE AR [FEAT R N PRIl TR R AR - (HERURIAYZ - HAR A
A HRETEIRE I95 % - ARG - Kt ARV A R

15 See WILLIAM M. LANDES & RICHARD A. POSNER, THE ECONOMIC STRUCTURE OF
TORT LAW (1987); STEVEN SHAVELL, ECONOMIC ANALYSIS OF ACCIDENT LAW (1987).

16 g thps f L4 boh 8 P u 202 o

17 053 B2 FEEEF2 002 RA - ot D 5ANEIR 2 2 4R
F.225-251 > 2017 »
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B BERHETY - MATEERESCINE B
IR S-R5 A ST B2 \ (e Ry 2 iR - (2 BRI EE
RGN TR BB W D - BRI AL
HEEHAZ 3R (HEBEAEE) EHR0 Rk ; E7EFIE - 50
THTREHES LAY - HEED « JPTRE OIS —E B/ N e E
iy - 25 RIS 2R - EREWIIUSES 6 L s
SEy(LB T B b2 3 - hFFISTRESEE T - IS ATERIR
Wl - HEERE T RIOTRT R A A RS R R AT
B - UL EEMERISE T MGZHREMRTE A EEtak
TR EEEE - FHREEEIN R TIE - TIREss - )
RN B RAE Y o e B e kT 0 A MY A R
o R AR (RIFRR) NE (RHLEEELE) MLt

4
o omH N

18 $A@WFY > 2275 a2 R TR DT LA F 2R AR ?
Pt L SRR IE 2 2 s 458 > F289-303 » 2017 & ;5 Tze-Shiou Chien, Tort Law
as Risk Allocation Contract: Some Critical Remarks on the Regulatory Deterrence
Model, 6 Institutiones Administrationis - J. ADMIN. SCI. 71 (2026).

19 ROBERT COOTER & THOMAS ULEN, LAW AND ECONOMICS 474 (6th ed. 2016); See
Gary S. Becker, Crime and Punishment: An Economic Approach, 76 J. POL. ECON.
169 (1968).

20 See George J. Stigler, The Optimum Enforcement of Laws, 78 J. POL. ECON. 526, 527
(1970).
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BN EIGHBTE IS ZEERE - MEERTHEE - KIS
REE THESTRGIE | MIEER Al - AR DT E R R
EUE

TRHE RSB T REA R LRI - mATEREERE
HRUIHTT R AR > REFEREE R ETS > 21 &
T FETTELVARIRA R EA IR > SEEHIEZ RAEA > 2
tEgE e —EBR R BEAAb R P B R B - Hifg 7 =

[EEHY « — - I IR S M = ISR E
(R T TR AR TREA ) = G RERER S

FEHEWIEEE TR o (B =FAECRMIE - LML -

SLE—(EEEE - — T - JEMEIEE - BEE S Y
iy AT EEIERSED - B— T - MEUSERESE (R
TRIESHES) » BB AR R T - B EMi2R - B3
BB T T ESTE ) BRI R S TR
T o (EE RN - —F - IS AR EUE R ETEDRE Lt 2RI
- =% MEUGER TR SR - MEAERER 23 (28
T o BE{EE H R SR SRR IR E S E 0 FIHERE

21 3 %8 BT 5% 0 30702011 o

22 COOTER & ULEN, supra note 19, at 460-63.

B AREREERSFRERIRAFIREF EEN2Z 3 F AT R LA
WA RTIN T AT 0 A R AR o A B R 2 ) AR .




54 CF #0502 S A7) $3941 (202629 A)

S B R IR E TR « SR ARTERE - —
A1 17— (T o LT T P S T DA 5 — ~ I EE — [
HE - USRI R R SRESIEN » HI A 7 Y S
HIE TR TR E R ST T R 28 A AR RS
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AR F —— SRR AT R E R - RSl 2

WHRE ShrO B R LIRS - AT THEMPR  ZETE - IRAE
BN T BTN A U B —— (TR T R A USRI R H & B R E
FOREFFIRE - 77 TERM0TE | B HE SRR - FIREIETEA
Firis (ThABN) RIEARRERY - 5 HIBIATEE T i e =7 - 32
ERER EICTRN - IR SIS - SRR - (AEREISE
R SRR - GIAATETE REES32SHEIE) 2 S
VESE (FIEEEE3200655 106 /& - (HEIUIRATE (ShHAsIN) —E M
EEIE 2 LB ATE (IEE27 S 1E) T =S O
HETTIRE1E) & MAJUBIATE (SHA) —ESREE
U7 HEE - JUIREERETIFUIE ARIATE (ShA) A=E
A HE - FIIDUBERE B SR 23T B SR e p A - AR AR R T2 -
FIANEFEIETE A SO TR AR » SRR T AR R (i
EMEAE ) Rl - (BB L - FIEEREE R A « G
NFRE RIS - ARSI - BIRER B A8 ML - i
LB E R A - (AN —K - ISR EHEE S - Tk
FAHOREET -

24 BlAeAR T 1,000 O AR 0 @ HALGH B 5 L5006 0 FH - L TR
H1,000~ > BIH ¢ 2 fﬁl £ o See COOTER & ULEN, supra note 19, at 462.

25 See COOTER & ULEN, supra note 19, at 463-67.

26 Wi G AR R 2 B B2 ¥ 0 b - A R AR KA A Adp ) o See Alex
Raskolnikov, Criminal Deterrence: A Review of the Missing Literature, 28 SUP. CT.
EcoN. REV. 1 (2020).
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b SESHE  TIRFT R RSt CLEIRE ) - FIFRE: B i
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BENRIE LSBT  S— TR+ TSI 2 M SR FA SR, - FEB L
A - RIS o eSS SRR - RN EEAZER
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sk g 2 T

Z >~ fARE

TTECE Rl INB A Em AR R R T AT 8 22Uk - (H—
& BUFRIENH > IIEEE A » 2 o BUFRYERR - A6IR
RSN ; =% T > TReE AR - ATECE T Z &
M- RAEZE R - HEEAE - {TEE T ZIEE - 20
[FEIRFLEETG - HAMATRERE 78 At - fEmZEZ AR -

4 I (Guido Calabresi & A. Douglas Melamed ) P
TEMRIBH L 5 2 Btk » 53k« BAERIR] (property rules) ~ f{E
HI (liability rules) BEZES4HAT (inalienability ) % =48> - MM
HilfE - HAERCEER AN FER - GRERUS R FHERN L EE -
{(ERRNFE - NEMHE = AGTHRYESS » 5] DUNRHRER] AR =L
(FAFHEAZEERE - ZE5HATE - BIGERER AFE - HEEY
1FAFHER] - REERBE TR TR T m e LS - FiF
CIRHIHERS T e B —— R E N R R T S A

27 % E % BIWIELANT DR A s 2 ET% 0 1808 0 T 121-
210 > 2025 -

28 See 7 JAMES M. BUCHANAN, THE COLLECTED WORKS OF JAMES M. BUCHANAN: THE
LIMITS OF LIBERTY: BETWEEN ANARCHY AND LEVIATHAN 136-85 (Liberty Fund 2000)
(1975).

29 See Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and
Inalienability: One View of the Cathedral, 85 HARV. L. REV. 1089 (1972).
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HHBRE + T TR S5 R R (AR P B « JLFTDL T2
AREE IR LB EM SR IR, ZHAAERE » JEEE
R SpurERZERTB %I T FAN - 1E TEK  ZIaERE
REREIRH] - JEE RN - GIARBIR: TR SIS E S « s
IEEEE (W) % REEEERTEY « X RIEREHET93E
THIE IR SRR © R - RiE
B EIREREE Y o BV ks R A o T
HEI, ZHE - BIREST87IE S B SHEBITH - SR
BERSHA i EETEZS% -

b O
mF

30 posprsgE s X3 o H B4 f5right (FEF1) @ £.4 3 P8 E ¢ entitlement (e
A) BHEES N DR A ERR SR R R > FEAT A
the Fh > FLRPERLLTE > P ot he AT T ings N L -
ez eryright (FR71) ke 3 B8 Heno A Lt il
ABPFRfRA R - 2 EET o

31 See 3 JAMES M. BUCHANAN & GORDON TULLOCK, THE COLLECTED WORKS OF JAMES
M. BUCHANAN: THE CALCULUS OF CONSENT: LOGICAL FOUNDATIONS OF
CONSTITUTIONAL DEMOCRACY (Liberty Fund 1999) (1962).

32 See Guido Calabresi, Neologisms Revisited, 64 MD. L. REV. 736, 736-37 (2005) ; 3
AR (IR ZEFIEG e EEEE N T DR R F R
Yo FRTGEEE IR L E & ESR g S 0 T 381-405 0 2025 o
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ERE % MEIRVERY - ERER—SER & Z#E - %
SPEER NI HEREREN R - RS -

3B SRMFR o ARFD RS0 — P T RTOISR R 0 LR
01048 0 F67-732021& 5 HFEB 2Rt EEAFTEBERE? £
HP BT R TIIRLEE > SR A > 468 > T 149-167 > 2026 -

34 GEAGE A RGEE RS 0 T 113-160 0 2020 -

3B EALAE R AR <
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1 M= ELlp

T r W o -kac ok HB7 5 ARG Vg
TR s BT FoE SRR | HERSH
FRR TR T - FIAEST ~ B REST® S e G )

36 4o% AR < AR B LRI 0 SRR A 2 HRE T2 B Ao

37 See KAUSHIK BASU, THE REPUBLIC OF BELIEFS: A NEW APPROACH TO LAW AND
EcoNoMmIcs 5 (2018).

38 See DOUGLASS C. NORTH, JOHN JOSEPH WALLIS & BARRY R. WEINGAST, VIOLENCE
AND SOCIAL ORDERS (2009).
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78 Holmes, supra note 75, at 458.

79 Id.
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eds., 1994).
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on Negligence versus Strict Liability: Indiana Harbor Belt Railroad Co. v. American
Cyanamid Co., 120 HARV. L. REV. 1210 (2007).

155 KAPLOW & SHAVELL, supra note 143, at 52-58. &< 2 I H riAL £ 4574~ i
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157 “It is this inability to say anything about rules changes, this inability to play God, this
inability to raise himself above the masses, that the social philosopher cannot abide.
He has an ingrained prejudice against the status quo, however this may be defined,
understandably so, since his very role, as he interprets it, is one that finds itself only
in social reform.” JAMES M. BUCHANAN, Boundaries on Social Contract, in 16 THE
COLLECTED WORKS OF JAMES M. BUCHANAN: CHOICE, CONTRACT, AND
CONSTITUTIONS 87, 91 (Liberty Fund 2001).
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Contractual Jurisprudence:

A Contractarian Approach to Economic Analysis of Law

Tze-Shiou Chien*

Abstract

The current economic analysis of law has modelled laws as
instruments for implementing public policies. On the one hand, as
Ronald Coase pointed out, the policy-guiding externality theories are
seriously defective because they are institution free. On the other hand,
the law in the economic analysis of law is not really law as we
understand it. The rule of law is, in fact, the delineation of rights through
which people resort to independent courts applying the rules agreed on
by people to reduce rent-dissipation and resolve conflicts of interests.
Legal dogmatics is therefore fundamental in the rule of law because it is
how contract could be reached in the first place. To compete with
violence, power, or money in dispute/conflict resolution, the law has to
be systematized to reduce operating costs. In short, this contractual view
of economic analysis of law is economically efficient, politically
democratic and socially legitimate.

KEYWORDS: contractual jurisprudence, economic analysis of law,
deterrence, efficiency, Coase theorem, transaction costs,
legal system, legal dogmatics, comparative law, delineation
of rights.
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