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The Politics of Unconstitutionality:

An Empirical Analysis of Judicial Deadlines and
Political Compliance in Taiwan

Jiunn-Rong Yeh™

Abstract

The setting of judicial deadlines has become a very important
feature in Taiwan’s judicial review practice. This judicial adjudicatory
method could well be explained in light of the historical and transitional
contexts. In the initial stage, Taiwan’s Constitutional Court developed
the sunset clauses to fill the deficit of unconstitutional rulings. In later
development, the setting of judicial deadlines served as a buffer to
mitigate the impact of invalidating statutes and regulations in the context
of democratic transition. The reasonably successful political compliance

then further encouraged continuous use of judicial deadlines.

This external analysis, however, could not explain why there has
been a striking frequency of deadline setting from 2008 to 2010. It could
only be explained by looking into the internal composition of the Court
since the institutional change effected by the 1997 constitutional revision.
From the internal perspective, the phenomenon from 2008 to 2010
shows that judicial deadlines are useful not only for facilitating
interactions with the political branches, but also for negotiating the

dissension among the individual justices.

* Professor, College of Law, National Taiwan University.
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