¥ B
(e #HPLis 2 4 P|Y #2584 1
A 1-39 (201949 /)

BHEERMEAMBZIEL

sﬁ%#ﬁiié%ﬁb— R ﬁﬁié%ﬁwiﬁrw iz iz
N JE
=

\My}%,xfc‘:rﬂz o A i

A E S R AP ARRAEPN €T ERE
‘%Eﬁjﬁ?“l&?‘;{?‘l"~ BEAE S LE LR

€ I

BT I
mbg‘:mk—
z;

¢

|4

e

N

et g mg{~;
1

= RILTE FEOLRG - BFRFALLED - B ’%éﬁﬁﬁéé
Poi® i B2 A el 10 AR A RASTE ik d

Magin AR Y A2 PR fELEE L
II‘:J:_ ﬁ; %’$ o

kAR 12019£ 17 20 o[ FEteH &)
¥k PRBRAFEFTEERL

#& % % ut . http://publication.iias.sinica.edu.tw/90617091.pdf -




2 K stz iz S 2 5|) #2548 (2019%49A4)
2E S TR L /,,\;agﬁr%'
oy SRR 2 SERERER | 8-t =g
- i EREL 2 A %
= ra‘afﬁJ w" i & g g ,@,;,;rm#,,mﬁ_,,—g
= f%’l‘él e féi\ﬁ'_i‘ s & M ?
Forcfifie o mgs = ?i ERENEX AT B8 S
£ el g A A
IR N e R z \{iﬁﬁi]%&" A2
S RS B Ry
SR AR e
7 B
B EERRIF - fEm SREBERIE T —HEEMEL
HEmEl BB g - ESEEEREEHERAENRE - #T1EE

R AR WﬂrﬁﬁﬁhﬁﬁﬁﬁiﬁﬁJﬁ—%%wﬂ
M TEETHEES TIERER R - B
FEEL) ©

BIpF M T222000 ) 23% 503 a4 o Rz 2 el ot g
—%’i’/zmﬁlﬁfz’%&’ T521-528 (2007& ); 4K > G F AT 222542
RN ES I X 3 3 e R X Nt B B F389-412 (2013
) BRAE D LAk (- -1 i;‘é%f’r;‘;ﬁ?ik%ﬁ R
T 68584 > T 148-158 (2017# ) A % » 22 f B2 23 Fh2 92 %
BRI —P ﬂ\%gﬂh’ﬁ’ﬁ»rﬁﬁ B¢ "> 3845348 > F6-33 (2010
E) AR 2 ar&m 2% h 0 FIPER ’26—53ﬁﬂ » T 3-43 (2001 )
MRS ,s?;'lﬁ-z‘ EFh %mﬁx 126538 > F43-74 (2001# )o =7
P ARE N ER S} 56%*_;?"1&; . *4%</z57Pﬁz,51 IR R X
?):610’%'{}‘3'*% /:E}_?L > l’!*:é—f/\?g" = E * ,&ﬂa ;R E Fmﬁ—? ?):683%3;-.‘){"7*’%3#%
AT ARRAY o




Rizzlehthiz oz % 3

Hans Kelsen$430 » % iE 0 2 MR TT % TI7EEL TR AT
2 TEEERE R Y | RSN EEEER T
TEE I ER R SLISN BRI T E ST - S R
R A AT RN B A B MR - X6 E. - eI B AR
I BEE TR A @

T8 RHH G ZE e ANAA o BN EARY AR R E g
B - DL1980AFE Y Rl AR 55 16655 il e R U] » IR E (HSTHEE
LENEEMIY - SIRHEEREZBRRIHE ST EENVRE -
(EFEHLERE » BEE—FRA TR S ERET Bl « XEaE
TR - B S KRIET & EEF 2 Ba MR DY R
748 R RE - RIEE LA HAE SEAEGER - MR T HZEH R
TERY TR 0 BHEPR T ESRIDEE FER — RN K —E B
TRMEESN » PR MIDEERIRIAE: - EFRFLIREE
I E BRI @ s[BIELER - B8 WA IFZEE
H o DERME » KFFFIIFEIZBrown v. Board of Education of
Topeka® + 2 BT IR b B S TR R DR A SR o - [
fem 7w - TEPITERE b -

[EfR AR - RREEREREREBO LR NEE R © 6
SLENMERHIR R 2 BREMS - EREFP RO EmILE
E RO AW A RSO LEE R R E G ESE S 7 AN
TP 2 I AR 2 AILMBR AN B9 2 e E el thah i -
EERER AW B BT RER HHERATRHE 7 5
HROLATHE 2

2 Hans Kelsen, Wesen und Entwicklung der Staatsgerichtsbarkeit, VVDStRL 5 (1929),
S. 30 (55 f.); Hans Kelsen, Judicial Review of Legislation: A Comparative Study of
the Austrian and the American Constitution, 4 J. POL. 183, 187 (1942).

3 See Brown v. Board of Education of Topeka, 347 U.S. 483 (1954).
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4 See ALLAN R. BREWER-CARIAS ED., CONSTITUTIONAL COURTS AS POSITIVE LEGISLATORS:
A COMPARATIVE LAW STUDY (2011).

5 7 MAfEEZ iﬂ" 2_— 4343 0 4R Allan R. Brewer-Carias, Judicial Review of
Legislation and the Legislator, in CONSTITUTIONAL COURTS AS POSITIVE LEGISLATORS:
A COMPARATIVE LAW STUDY 13, 31-40 (Allan R. Brewer-Carias ed., 2011); CARLO
GUARNIERI & PATRIZIA PEDERZOLI, THE POWER OF JUDGES: A COMPARATIVE STUDY
OF COURTS AND DEMOCRACY 68-77, 150-83 (2002); ALEC STONE SWEET, GOVERNING
WITH JUDGES: CONSTITUTIONAL POLITICS IN EUROPE 61-91 (2000); MARTIN SHAPIRO
& ALEC STONE SWEET, ON LAW, POLITICS, AND JUDICIALIZATION 90-111 (2002).
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10 Lorant Csink et al., Hungary, in CONSTITUTIONAL COURTS AS POSITIVE LEGISLATORS:
A COMPARATIVE LAW STUDY 575, 576-78 (Allan R. Brewer-Carias ed., 2011).
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31 &> Fizenfa@erg® 5 33735 5 F 585-588 (2004 ) B T & F1HfE
B8 TRERLRR DA FAF T FEERAE S P
WRAFIP o iR e R ? PRI T R 748 o W izi2 H 555
H# > F16 (2018 )~

32 BVerfGE 92, 1 (1 ff.); see also Ines Hartel, Germany, in CONSTITUTIONAL COURTS AS
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Carias ed., 2011).
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33 See Jiunn-rong Yeh, Court-ordered Apology: The Function of Courts in the
Construction of Society, Culture and the Law, in THE FUNCTIONAL TRANSFORMATION
OF COURTS: TAIWAN AND KOREA IN COMPARISON 21, 28-35 (Jiunn-rong Yeh ed., 2015).
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Taiwan Constitutional Court as a
Positive Legislator

Tzong-Li Hsu*

Abstract

Conventional wisdom has long held that constitutional courts are
negative legislators when they strike down a law. Yet apex courts today
play a more progressive role in shaping the contour of constitutional
order. This article analyzes the role of constitutional courts as a positive
legislator from two perspectives: the types of judicial remedies—such as
judicial directives, binding decisions, and delayed declaration of
invalidity—and the modes of judicial lawmaking, including “weak
legislators,” “supplementing legislators,” and “strong legislators.”
Several factors affect whether, and to what extent, courts may play the
role as positive legislators, such as the institutional design of judicial
review, the issues under consideration, and comparative constitutional
law. None plays a determinative role, however. Finally, this article
analyzes the legitimacy of constitutional courts as positive legislators
through the prism of separation of powers, suggesting that judicial
lawmaking should be justified if courts play merely a secondary role.

KEYWORDS: Taiwan Constitutional Court, separation of powers, judicial
lawmaking, positive legislator, conditional constitutionality.
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