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Enterprise Risk Management and a
Director’s Duty to Monitor:
An Economic Perspective

Chang-Hsien Tsai*

Abstract

The recent financial crisis revealed enterprise risk management
(“ERM”) failures while pushing us to reflect on why internal corporate
governance mechanisms (“internal mechanisms”) cannot work
themselves. This thus highlights a risk governance issue: which
corporate governance mechanisms can effectively make ERM function?
Since internal mechanisms cannot work themselves, we turn to external
corporate governance mechanisms (“external mechanisms”). Specifically,
in response to the financial crisis, the US aims to address the gap in risk
governance through organizational reforms such as those provided in the
Dodd-Frank Act that altered the structure and composition of the board
of directors to further strengthen board independence. Nevertheless, such
ex ante legal strategies as these legal reforms did not respond to
shortcomings in the risk governance, namely, the influence of cognitive
biases and structural dynamics on board decision-making processes.
Others instead have suggested that an alternative important way of
external mechanisms to limit corporate risk-taking lies in stricter
enforcement by the courts of the board’s duty to monitor the company’s
exposure to risk. In concrete terms, such ex post legal strategies as
oversight liability underlies the plaintiffs’ claim in In re Citigroup Inc.

* Assistant Professor, Institute of Law for Science and Technology, College of
Technology Management, National Tsing Hua University.
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Shareholders Derivative Litigation (2009). Some scholars propose to
expand director oversight liability for ERM failures, beyond the original
applications of compliance with existing legal and regulatory obligations
prior to the financial crisis. This article, from an economic perspective,
countenances the ruling of Citigroup that in order not to be contrary to
all the strong policy arguments underlying the business judgment rule,
director oversight liability should not be expanded for ERM failures.
This article, by searching for ways to address the gap in risk governance,
demonstrates that as either ex ante or ex post legal strategies have their
own limitations, it’s not easy to alleviate the risk of managerial
misconduct by relying only on one of the corporate governance
mechanisms. Therefore, we need to realize that all corporate governance
mechanisms are required to be viewed as a whole, with each of them
reinforcing and closing gaps left by others so as to mitigate agency
problems.

KEYWORDS: the financial crisis, ex ante legal strategies, ex post legal
strategies, behavioral economics, group decision-making
processes, cognitive biases, fiduciary duties, business
judgment rule, the Dodd-Frank Act.




1= MReyA . =2 1 T I % SL 2d AD o4
% > %?{T\U . i = 1= ﬁ\“é l;’i’i (o 1= ;_ﬁ\ﬁé

ERFEHZEFIEH » £&FiEHEE(the financial crisis or meltdown)
(FEE » T AR AR AR BRI A R SR IS
0 RN R TE R RRBER R I AR HE T R R ER A
S < A H - BRI B o B TR
(enterprise risk management, ERM) ( 7 " E[HEH ) Zgzéﬁgg%
bt 25N F](Lehman Brothers) ~ £/ £E E (Citigroup) ~ ZE &[4
(AIG) ~ Elf§# % /\H(Bear Stearns)J; EoAth S Fl 22U i’ -
B E & - £ B & R/l fE % 5F & & 8 & (Financial Crisis Inquiry
Commission) 75 1 32 ] | 7 1Y 8 25 Fh 5 » 2 8 b 30 H 2 RGEE -

1 J. ROBERT BROWN, JR. & LISA L. CASEY, CORPORATE GOVERNANCE: CASES AND
MATERIALS 199 (2011).

2 - AT hiEdp g TRA KRR 2 - 7 L F o Kristin N. Johnson,
Addressing Gaps in the Dodd-Frank Act: Directors’ Risk Management Oversight
Obligations, 45 U. MICH. J.L. REFORM 55, 61 (2011). £ %31 & 5 g2 b 'k > o &
EXF AREAL LU L ITE R ' (operational risk) ~ # 3k * (market risk) ~ 3
* Jb *% (credit risk) o Stephen M. Bainbridge, Caremark and Enterprise Risk
Management, 34 J. CORP. L. 967, 969 (2009). %% 2. » T (T %k *% | fadp 4= F]3t &
MR U B IR A S grdl A § o~ 3FE > A X R ARSI AL o9
Fh'h, GhTFIERS FRRENIRE 2 REFFINEHBEZEMTH
PR RApFIREHER T RFFLRATREFEG N Bl e £
2 Michel Crouhy % ¥ » ¢ & mF ' mFL A 6% ' #52> 73133

(2004# ) o g ¥ 5 %8 i G5 2 FIPATE B 072 2 8 A« g A
FATIEYE - M ST A S A e XL i 4~ 2 et
gk RRERT] > £ FEE G A FIE LA 4Te fRehh e o %L Michel
Crouhy % ¥ » S & A ' Fednid L § €38 (332) 0 F504-505 - 35 2 » &
FHRAHFPRGERARL AL GE R EF 2 gAY ERN DR G R B
(risk exposure) * ¥ i i ¥ £ E G ARSI o F 2 0 £ E a0 H 1 EA
Hoo ¥ Fle P2 REF Pk G F L% o Johnson, supra, at 56. Fxit 0 £ K
R s e R ES AP HR2 A#RGFELE > G RE g2 F 2R
78 pEATER DT ey % o JRut B IR P 2 b & 3§ (risk appetite) X B &k ¥
Ao 2T 53g 5358 1§ &2 ek 445 5 F.224 (2009# ) -
See also Michelle M. Harner, Ignoring the Writing on the Wall: The Role of
Enterprise Risk Management in the Economic Crisis, 5 J. BUS. & TECH. L. 45, 47
(2010).

3 BROWN & CASEY, supra note 1, at 199.
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B4 PR R AL B B B AR N A R R B fIRE  FEhn
N EVE IS KAl 5 B2 i i EER B A N AR R HHIER]
BEERTBE AR S B RS FhnfE® - R PR B e - 4R
TTHERYA FENEHR S RS 2 2 B MR R - CHE BRI s H
¢ P I ¥ Wl (executive compensation)&353° © FAE - SEEEEA
D ERAIRE - 19— BRI E 2 R R — TR TR A7
LA - BEIS 2 - B R ENEE % Lucian A. Bebehuk
S \ERR - SRTREFHIS RS AR B e B -
Bebchuk AN A& 17 5,2 UCLATEER 2 #1457 Stephen Bainbridge/ L
Fo » BRI T R R[] £ 3 S8 A 3 1 2 i A P e B\ B T O
B o EANM - BT EKGE _FERER I E Richard Posnerfi#
B\ E B BT AR - fESRE#ERT - ZHKE
RZEEARER DS RS 2 A5 B (FEEIRITIEHIGR R & T
EZN) BIER > IR EbE RS A o ERTE S
FlZ BB ENEB S NEE - EI1L > ZESFNEERT
By SRIETEUGE BT b O R R o DA

4 Id. at 199-200.

5 Hwa-Jin Kim, Toward Transatlantic Convergence in Financial Regulation 33 (Univ.
of Mich. Law & Econ., Empirical Legal Studies Center Paper No. 11-004; Univ. of
Mich. Pub. Law Working Paper No. 234, 2011), available at http://sstn.com/abstract=
1814122.

6 See Robert T. Miller, The Board’s Duty to Monitor Risk after Citigroup, 12 U. PA. J.
Bus. L. 1153, 1153 (2010).

7 Lucian A. Bebchuk & Holger Spamann, Regulating Bankers’ Pay, 98 GEO.L.J. 247,
247 (2010).

8 Bainbridge, supra note 2, at 968.

9 RICHARD A. POSNER, A FAILURE OF CAPITALISM: THE CRISIS OF 08 AND THE DESCENT
INTO DEPRESSION 79-80 (2009).

10 &= 2 p s - 2 4%@ CROGEILGEA S EFNIVR BBA] TS

TR ERAAMEL 2 S TR A2 SR E R AT 2F AHRE 0 §F
KA LG R o Mot A 52 R F] 0 see Jingjing Yang et al., 4
Review of Corporate Governance in China, 25 ASIAN PAC. ECON. LITERATURE 15, 15
(2011) (“[R]esearchers generally place corporate governance into two categories:
internal and external governance. Internal governance is primarily constituted of
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AR EBAYE -

{70 B\ B T A R 4 I B A 05 #2261 41 &8 (internal  control systems)
(TS T PRI ) Rk % R (legal compliance program) (T
B TS ) I R o = L A R
Ve ASCEUR » BEEEEAEARS T2 A Wit TRk AR
Z BB ) FURIRILR -

A oL 0 AL B R i B (R T A > PP R 22
PERINA I —T) T HBIE 28 | - YEHDIS - IR R EEE
INEINESEFESMNR RSB — 8, - FEIEE TR OEE ) 2
TEENE » M EE ML MG - R fikeu
T e\ o e P L BRGR T G > R0 IEE W R RSN S =
S8 A SWIREE N - MEGREIMERRNRISE - 2
HEBRRSLREIERET > RS 8B L - RIECR &SRR
FRA RS o P - RO R b B RRGR I A - PI9E
A A DUR s R B il S8 I - 55 > PRI R TG
FpEE AN RS R P (3 A s B B AP ) > fe it

ownership and control, characteristics and composition of the board of directors, and
executive compensation; while external governance covers the production market, the
takeover market, and the state regulatory system.”) (citation omitted). 7~ % & % f?
Ao P RILE G 0 T 6 (2007 )5 £ 3zg (312) 0 F220 (P EREE- B
Pt e R LV EEE TEBBMRINE S NBOERR 2 FRE
FooTp R R PN eERE L QU aREL 2§ BiEART
SR AT R E AP 0 2P @A o KR ey gl A
3R] PR Tp 2y chd] o ) o See also Yang et al., supra, at 24 (“Bai et
al. (2004) argue that legal infrastructure is an effective external mechanism to ensure
that investors receive a fair return on their investment.”).

11 See Robert T. Miller, Oversight Liability for Risk-Management Failures at Financial
Firms, 84 S. CAL. L. REV. 47, 50-51 (2010).

12 203 235 24 EBAFHIRZFEZ PR FHEETAET 2354 >
F.93 (2010 ) (T2 4 ﬁ P g F1&R 2 2 & inI2(corporate governance)® P FRE
4141 & (internal control)z_ — F--+++- DK

13 % A Michel Crouhy ¥ ¥ » = &m0 b4 R €33 (5X2) F3% -
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GRABRRAE" - Bk B E A E ECIRENERE -
JERRBIR - SR AR AR « 57 LA 5408
JINFERI RN A — B C s E b & B 710 5%
e MU b B E R E IR > E RS TRE 8 -

SR > <R S |8 1058 R e e B JC 85 (ERM failures)J5ERE
L NEEE FREE TR - a8 g R e E e e N E #
BEHII S B RETE - (e R i (risk governance),Z /3 FlVEHR
[l 5 JRE[ - Fif AR RE R B A S (AT e N RE IR R T A ROt e
R EHEZEEE - 16 L - BERAEE RIS IR - &
N RKER B SRR T — AT RIS (ex ante legal
strategies) B 1% 1 F TR % (ex post legal strategies) » DAfiE R B & fg
inHHE -

Af el REEEE H EEBZ O A Rl R A S AR
R EBIZ A FIER B AR - S LIRErE Ry A 2R [F]
BRI R AR R - RRGAZS A B ACER AR (CBR P RE 2 f ke
HER AR ~ R/ MERBEBAZ R AR - KR E D HERNE
FRTRME R R R AR © A i (e R AT Rml - FHBRR R TR
HIE R #ERC) - REAEERERBE AT MR - MHERER G
EHRIE AT RS B E RN o kA i R SR B 1 RS

||

14 % 2 Michel Crouhy % ¥ » =& &R L R €38 (GX2)° 796 -

15 F R & > A FF RPN G ML EWI MR ERD > 2 £ H
COSO4 E ¢ (Committee of Sponsoring Organizations of the Treadway Commission)
223 BI10F e 2 EP > £02 FF (3L12) F 138 COSOZ | ¢ **
20015 B 4em 2 & F B G B IL R 0 X 2B LR g 2 N iR
MR AHL L CF AP EFIRTEFLLRE > B R 0 2 AR

(3212) 97 o " 40~ £ EPN M]3 o 55 0 F 146 (2009 )
(Feeeee COSO ERMSF 2, » P Fgds p TR R I PRI AIIRLE - Bk
EREDE

16 REINIER KRAAKMAN ET AL., THE ANATOMY OF CORPORATE LAW: A COMPARATIVE AND
FUNCTIONAL APPROACH, at vii (2d ed. 2009).

17 Id. at 44-45.
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B NEIERATHRES - EE A BT > (ERIERGT EE
ARPREL RN ¢ H— Ty IR E R BN E R T SRR (ex
ante rules) (AMNFILA AL RAREAHGES: LEE R E L L
RRUERL]) s BTG RAER A B HIE T R EIRER " BRIE
#E | (ex post standards) (A[1EKEE TR /HE = (good faith)=k
WRAFINE R 235 H) 1 M T RATRAT, LEAE - [
AR AR T L BAEEER T FRIEE ) AVEE R
FIFIPRE R R B AR L R AR R R A -
RPN SRR RS Z HA P BOREE T AR AN S —fE
e A\ TR (entry strategy) - 25 IR RS BUR B R (U N2 817 AAEEL
B RANKIRE AR RANEREFHLEABARATSEE
AT ZERLE T AR ATREN R R IR A BE FHRA AN - REBLEfR
FEATIS T BRI ORERIET A » BRAFZINBRE A
NPEBTAFINENA 2 - R EEEE R S AT A RH T A
B~ Rt e EE TR - DI E A3 T E E
TN ELY « B E B E R B ATE AR 6] Y
— 2 FE A (trusteeship strategy) ; ZFAERF A F]H EABE A o
W28 R BN B AGE T E R E AN — JBILH R > EEBEOKE
HiE AR R OFERTRA - R N RS
ARNZ IR T BIPHER AR S AT RA R G AR -
IE R R FRIBGER > AR TR EE SN R & Pt ) TS A B
PR R AR TS AN > S ERE R a2 HIRE AR
0 HELDRGESE -

18 Bgtre TP 0 THEE | (P35 401 B2 7 b e o 503 a 47 > see Louis
Kaplow, Rules versus Standards: An Economic Analysis, 42 DUKE L. REV. 557 (1992).

19 See KRAAKMAN ET AL., supra note 16, at 39-40 ; 3 <~ 3 » ;& & i ez {22 po
B P2 ang i AR B AR AR w0 P LAF BRSS9 0 |
90 (2008 ) -

20 KRAAKMAN ET AL., supra note 16, at 40.

21 Id. at 43-44.
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M P S S AR RO R IEA A - A IR L H PR B Y
CERIRARYE ) TIIRRAE(EREIRY T HERTRERT 5 PIZIRA R AL B (self-
dealing transactions) %1 #i - EBEEFEAIERE% T AFHEA] ) (a
norm of fairness ex post){F k2 & {fci5> - FLIIER - AR
"E s — o KPR T Al SRR SR o SEEEL
SREE B LR R L SRR R - AR AR
JRE B AIIETT - ABAIERSC TR - =~ (=) P o BT R
ERFTI L B R DRSO R A R - FERER S DA AR
JR B TS RBOT « IBAIRS T2 15T - B NEUEET
BE L —FREER —EREERGSHRITE -

BARASCHGRIERE - A5 & S R SE BT A E AR
FEES " ERNEEREE ) AaE R E B o JREILIUER R
SERE G B S AR S E R A EAE AR B
20104 " HERHEHUCEEE N E L (7% % | (The Dodd-Frank Wall Street
Reform and Consumer Protection Act » i " $EhcEE ) » INEE
B ILER R R A RIS 2 D AR A A B B B
8 BLTHABIFET A B R A (RHE pl AR R RE A R B2 SE™ - ARifT > H

22 %83 =% (3119) F90-91 ; KRAAKMAN ET AL., supra note 16, at 44.

23 See Nicola F. Sharpe, Process over Structure: An Organizational Behavior Approach
to Improving Corporate Boards, 85 S. CAL. L. REV. 261, 274-75 (2012). * § % § ik
A3 ARV L L8 - 5 R &2 d (compositional reforms) > H]4r4*
HEFH2 B2 LREAEES 2 S PR L o 5 BT E (structural
reforms) > GldeF BT F T APz s aBL A REZ ) FHAFE
HER A RMRAFEHFLFANLER AL OPTS TR LR ¢
(nominating committee) ~ % 3+ % R ¢ (audit committee)* # ¥4 § ¢ (compensa-
tion committee)® 2. o = Fx L FFFFIZkE o R EE2 JIF i ﬁ?’&iiﬂ"
d- Rk o Fhof 4 i F £ 3 & (fiduciary duties)PF 22 =
Ao AR 2 BV E S 3N o Id. at 275.

24 See Nicola Faith Sharpe, The Cosmetic Independence of Corporate Boards, 34
SEATTLE U. L. REV. 1435, 1445-47 (2011). Bt 2Rk A 2 RIZ A AR 4T > ¢ 2
WP T LLELE  TARBHREFMLR §2 22— gAsiiz
ERERTE B A P FRZEH T 118 > F259-260 (2012 ) (T3 5 5
£ 2 B4 (7 2 P (publicly traded corporations) i & 1 Tl g2 0 B A A
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£ 5 (behavioral cconomics)BEH 717 » MBI - S
B2 AR 58 2 A S & R SO P IR SR S0 0 S AH A A Y
%7 ife(cognitive and structural limitations)®  Fi Ik S5 YN fi
> BN R VB R L R T > R
TGHRENE -

Ll ST T2 BETRR 0 EBIUERE L BN R LT 2R
R BEIGE RE - NS RS —IEE " B REEERN 2N
iR — =R EEFH5 (duty to monitor) ; BREIME » EERFE
HEEEG SR EEER R SRR EHEE - EEErHES
R T AR A B E M L R E SRR B A - SRR A =] H9 R g
PR o MEASCIBICI IS, - (R Citigroup ZE) R B8 F At S 3%
2Rl (business judgment rule, BIR)H /35— R H R R EE
BrE e R B e T R B E - AR > TamB B AE A RIS e S
BIEERRIG . SMNEBAARETIA HARIR - WO A SCE PR b e 2
RERAER B » BB AR fe ik » TR E N A H A
B ~ R RANERM AR - DUR HAt IR E R d e i35 EANER
SIS R A FRAHEERINHE G - B IREEH 0 A
foE » R/ IMEE RS R R -

- A EE A EHeF] & L 2 B (dispersed ownership) © ® A & AT
Uk A A (principal)id ¥ PhURSIE A 2 FEHEENILA (agent) 0 A H (7 Y
o %z %5 a T AR fA(agency relationship/principal-agent relationship) j ° 4
B 8 2 P R s (efficiencies in making decision) > 28334 A 5T
BETLRERGY 0 ALK TRERFRIZAGEF] Y ‘,ﬁ#—ﬂ\ A fe f A AR
R EAAEA L Bk Xk R B FH R BRI AL
i g rﬁ'ﬁ? (B %5 iEF LR &A(duty of care)z ) &#-2 P Edp 5 e
3 (%G kL &x(duty of loyalty)2 ) o 487 2 0 - 2 F 29T
BFREY DT AT TA S TAREREPFZAEAT RS LEF
¥ = 7 G 4 (de facto control of the corporation) ; 2 fEPh3 % L A XI5 L
EEaPEE o A REAE AT #R (conflicts of interests)® T 3
FEAEHT 0 A A4 NIZ A K (agency cost)z FPEE o ) e

25 FHRis> r—g\ 2 e

26 Miller, supra note 6, at 1154.

(separation of ownership from control) y 2. % ;%3 i® » F o 7 ey e 28d ¥
b
W
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A FREERE 2 e B E RN 4

RECE RIS - HiEe b PRI S g ) 2
b E B AT — IR - BRIl SEBIERR R < U ELE RS » AR LL
R RR I R B PRI - R A R A B B RTR AR
> FERRTT RSB 2 A B AR AR ST R AR

TN ERRIR S L R N AL

HI19724 7K Z54% » EBINNRE RN PRI KL EECE
il > WRKFREE R R BITE AR TAE]  WHFIRES
MBS T LIS EY - BEIE .2 0 R20094E B & I HE HI (A
(U.S. Sentencing Guidelines Manual § 8C4.11) » =B ESHEE /N B A
H—E "THR MBS BERHIRE AR AEIEEEE » HAE
JESRZ A FIRLE T Rl ARS8 5 BEER - HEYERIRHZR IR 5 1
ST R AT B S G o 20044E T BERIYE HIHE TR
TR E R E N B EIER AT ¢ 19915 2 Bk & T HE Ak
"HER L BEL AR - BERBATEIE R E B AR AT TR
Hilz At 2004, (ETEFTHEENE 2 B E 1= S g BB AR

27 4ot 1991 & B2 E A E P K QF ~ XL 2 4 #T(NYSE) Rule 3422 > R
% 7 4 € (NASD) Rule 3010 ~ 4 % 2002# 75 f i (the Sarbanes-Oxley Act of 2002)
530208 % %404i% c FARKE A PR E? TERL AP PEAERE
WETAL > 0 R PR ek 88 0 16-17F (2007 ) #II% 0 2 A B FHIR
N BETH LY 724508 5 37-38F (2006% ) 5RF > £ 5% T4
e F T FE AT LG E LR A ReiE s 626% 0 57-65F (2008
E)RFHBLUEARFE TS PRI RAIZER P T HEF
T pr 24514 > 31F (20064 ) o See also STEPHEN M. BAINBRIDGE, THE
COMPLETE GUIDE TO SARBANES—OXLEY: UNDERSTANDING HOW SARBANES-OXLEY
AFFECTS YOUR BUSINESS 198-222 (2007); ALAN R. PALMITER, SECURITIES
REGULATION 338 (5th ed. 2011). &+ #& fu;‘f VR E 30218 2 54040 K- P
SMBEFEEF B PR RE W FLRRE SV R ML 2
EoBFLERPEEMEHPEFIRZ R o 2 2% (5112)0 FT99 -

28 Eric J. Pan, A Board’s Duty to Monitor, 54 N.Y.L. SCH. L. REv. 717, 725 (2009).
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SR Y o

JEEEE - EBI200200FE 1 AR AE AT L G772 Sy T Al
INE R EBITERA T 2 3 ERTRIE EE A5 B2 B A FE I R
BB E LI B2 FH - BUIINE » E£EIFES & (Securities and
Exchange Commission, SEC){ VD& EEE3011{5 » fA20034F4 H #4514
RARLE - BOR BB RS KIGEHETS » F— AR ETEREY
NEEE RO E R H B Tt N B ANET RIEERE - E BT
BN HEEZ A TR 57 - (AR BT R 2B AR
HE—HFR2003F AR - ZK B FIEGET RAgBEFET R
fmEESFHI](codes of business conduct and ethics) » 5%5F RIS (&35 FH 72
NFHRSEARET » IREARER S E R A FHIFT AT
REBATRAER]  MERMEKEF AR MR SEE BT IR
BB R BN FIE S G B BV - #KIEE AR 5 R84 5
—HIHP > BRI R EtREgEET AV REGS
EHYEEEE AR ESYE

PREFRIIE - BE& 20005 AT B Ay~ F B a t B pE
% o EBIBEE T 2 IR BN H ks A R E R RE B AR
INDAAHES > AR AFA R M B e NERAERHE KAl
R 2 S BB AN — > THbEREA0MED © TR

29 Rebecca Walker, Board Oversight of a Compliance Program: The Implications of
Stone v. Ritter, 1910 PLICORP 143, 146-47 (2011). ¥ Rf »t P20 2 & p] & if 3% &
E Ak Tl & @ 45 (7§ 2 2 £ i JF 3™ > see generally Jennifer Arlen,
The Failure of the Organizational Sentencing Guidelines, 66 U. MIAMI L. REV. 321,
325-26 (2012).

30 Walker, supra note 29, at 146.

31 NYSE Rule 303A.10; Nasdaq Rule 4350(n).

32 Walker, supra note 29, at 146.

33 NYSE Rule 303A.07(c)(i)(A).

34 Walker, supra note 29, at 146.

35 5 M2 %4040 im0 0 /i 5 0 see Stephen M. Bainbridge,
Corporate Governance and U.S. Capital Market Competitiveness 19-31 (UCLA Sch.
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NG /NI CS DN VeV E e = )N e e SO N |
ZERE R ARRE  HZARN A B s Th SR Ah L e 0 - kB
EHIFERER R SEEERARAT - DUER B E B EMmE
FEEZHATT o R - W LS04I E B35 - MEEEEY
FERMAEPITEA » ERESEERASESIRE - BHME > K
BN RIR— NPT AR EE g E@%T%EHS% ANl =
1665 - HE - CHEEWRER H@Eﬁ:f’?ﬁ@—fﬁ% ’
= SE NN /NG Z DN i Ol =2 B =) | 5 i A NN

IRLEL#l(going private)yFR SR - 3 /9‘:5‘&9']*5@5%%%1375%
gE It (one-size-fits-all)—HE5E H » R BN TR/ N 5 BEES
paCilR{se o vtz EE -7 - REIE NI e S=inra N dna I pEas S 1/H54
KA - WEERHE/NMUEZERRAFA FRE N - BGEHE
BIEEL BTG EREEA - O AL AR BT EEE 2/ N F]
KBS HEERER (FBHERARBARINE ) » P2 N RS EE
A G N AR FEE ALY - HERDEENESY
TERASE S » DU HSE R N BT A FE AR S - i)
EF20104 T HEFFREEEE L {7 # % | (Dodd-Frank Wall Street
Reform and Consumer Protection Act > 7 " &EhcidoE ) * s #2

of Law, Law-Econ. Research Paper No. 10-13, 2010), available at http://ssrn.com/
abstract=1696303. ® < @i/ » 2L FELF > fEpIs2Z@in ? FR AR
RErEELRTT2Z FFLELH > P g ek 88 > F50 (2007& ) -

36 See JEFFREY D. BAUMAN, CORPORATIONS LAW AND POLICY: MATERIALS AND
PROBLEMS 651 (7th ed. 2010).

37 ARTHUR R. PINTO & DOUGLAS M. BRANSON, UNDERSTANDING CORPORATE LAW 236
(3d ed. 2009).

38 Stephen M. Bainbridge, Dodd-Frank: Quack Federal Corporate Governance Round
11,95 MINN. L. REV. 1779, 1781-82 (2011).

39 Ehud Kamar et al., Going-Private Decisions and the Sarbanes-Oxley Act of 2002: A
Cross-Country Analysis, 25 J.L. ECON. & ORG. 107, 116-23 (2009).

40 Id. at 108-09, 114.

41 Pub.L. No. 111-203, 124 Stat. 1376 (2010). A 232 ¢ inI22 R4 & B 0 40!
A 33 M £ (Say On Pay) (§ 951); #pv 4 g LD R 1‘\(§ 952) ;
Frp % £ 2.5 #1140 % 77 (Pay Disclosures) (§ 953) 5 4 ~ 2002 i) 7 i B >+ FpY
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O/ NRU BT AR A DB R 4041E(0)E Tt - NSRBI AT & S ETE
P R A A T B B A SR

o Tt > SRR S Jr A 22 Al P B 2 S R i P D
ERER S > HERMOERRE NA RS HEIRHSr&ES -

TR SNSRI E R g R E A E R E » (532
EEEEEZ R EEER - B S TSNE MRS S
FridEE EHRAIY - BRI B AT EREAEHERE
ST B B B TR S B St R B g™ - B E)EBW?*E
RESTE » A FNAHE — MR SRR M R BB (e s - &
AE T E R e R E 2 B {F (accountability) B A H { FE
SE 2 HES ) (authority) RTHUSPH < SR1T > 19974580 » LB E G
et REEEHER] > Z5k EifEARAARE TSR &
{ERBELER - fEE TSR =R A TSRS E T
HY o 3@ R 20 0B AR HT R ATY » BURATE A BEA B AE

% wiE2%(Claw Back)saig * 4= F(§ 954) sz“e Bl AL T A BT R E $ 404
l'+(b)%*f‘l URUE LD Rl o b Sy et 1 4 B d e *ﬁfﬂ”‘ﬂg 1 F(§ 989G) ° See
Stephen M. Bainbridge, The Corporate Governance Provisions of Dodd-Frank 2
(UCLA Sch. of Law, Law-Econ. Research Paper No. 10-14, 2010), available at
http://ssrn.com/ abstract=1698898.

42 Id. at 12-13.

43 N.Y. Stock Exch., Listed Company Manual, § 303A.07(b)(i)(D) (2009).

44 Miller, supra note 11, at 52.

45 Johnson, supra note 2, at 21.

46 % % Michel Crouhy ¥ - r,%&wxzﬂ*v'rm B4R €3 (312) F 516517 ¢
BRI TR R e g RS R R L
JeO R~ E el BRI R LE O R G R R B RRG L E
R LAt L R A L
EEL AL ”"/Fiftl~/*f‘3 CPARFE I RATHEZDPBEELTR - £ 0
Michel Crouhy % ¥ » = & & 7 2", %ﬁn&i A& (332) F517-520 -

47 Amendments to Rules Requiring Internet Availability of Proxy Materials, Release
Nos. 33-9089, 34-61175,1C-29092, 17 C.F.R. 229, 239, 240, 274 (Feb. 28, 2010).
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NEINE R B ERE SR CRFENEAERGEEHER
b EoyEEf ) 4

FEAR - EE2010F ] E B MUCEE - NS REMA T RS
HEATER R - 52 > SRUCEERERE H S — TR R
e fm (systemic risk) 5 HEZIEEE AR E 17 A EE 1 S & < AH AR A
FCERARK > AR B =R R T R T BRI\ 1 T Ry o S RIS = A
B0 - IR - RS 165 R EDR AR BB 2 AP
1T % fh B& §% (systematically important publicly traded financial
companies) Iz 7\ B #E T THIERT T4 %/ & (publicly traded bank-holding
companies) > JHE B A EHZEZEE (risk committee or risk manage-
ment committee » T TEVEZREE ) ' HEREENEE
B R EEE(E  NHANERERIIES  AREEY)—4Y
TER Bt 2 R (R B i BB S i B 5> -

o b o FE AT SR 1 SRR I A e B L IS R A e A
A S R b e B A S B L (B[R - R RERA
A e\ e B vy Ve B B A B E A

48 Miller, supra note 11, at 52.
49 Johnson, supra note 2, at 59.

50 Id. $ﬁ1§¢{_\i/z¢ﬂ‘§ félﬂf'_i i "‘2‘ f——-ai“x j\@w&‘ﬁ/rpm% irf«'h%\ -
PmBEeaRET > VY- 57 ";v‘r Fieea e (it ETF EH2)e
ﬁLLﬁa&"‘?ﬁpinw’@ms‘ﬁ'ﬁ —E&KQA%FR’QLR%\-’;{TF'E:’%%
Foag (FLF@ g PIAL PR ZJIZHTFR o AR U@y FFR 0 2

F\”“ (ZP"? Ei ?1‘"?@%; A1) 4R ™ » Vil KEEB R
’ﬁ E¥R ﬁ?@_m Foom 2T N ER ARG NF IR o Id at 93. B
"$ﬁﬂztiﬂ-/§“ C B BRI LI R YR eTE R B 2 R R AT I 0 see
id. at 94-100.

51 % @m % ¢ (the Federal Reserve) iz :% ik 32483 # A7) > & £ F 2 337100 %
A2 AT RFR A TR A AR R A p iz s AR ER BLR
¢ ° GREGORY P. WILSON, MANAGING TO THE NEW REGULATORY REALITY: DOING
BUSINESS UNDER THE DODD-FRANK ACT 104 (2011).

52 BROWN & CASEY, supra note 1, at 200.

53 See Miller, supra note 11, at 53; Johnson, supra note 2, at 106-07.
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£Z A

IS R A BB ALAE M 2 £ 2 R B

< Rl v P AR B AV TR - B A B 0 B SR\ R (risk
awareness) #]1 B¢ /2 J\ bz B2 7 B [ 2 S8 RS o B 5 A RH A 0
(organizational reforms) . 78 [ FE [&| g &7 BH 75 #H (risk  management
governance)_[FETEEY 5 JREN » 8 ER R 17 AR A B2 Bl P T B
B TR S FE (group decision-making processes) -H 58 11k . (cognitive
biases) A £ Bfi(structural dynamics)ZEALERIR> - I E4H
92 [ RS R AT R IR TR A0 o DU BN 1T b R i B2
TR ERE 2 FETE B -

(<) 75 amg s

EAFENEEE | > fhiE T {78, 43 #fr(behavioral approach) = F57]
FODEE R REHQHE A ~ #FE - 8 A HMFERRA
M2 Bt ~ HEFI BT - BRI E B — IR A (B
SRS #81T Fy(organizational behavior) &z /N EVEHE (A HREEE AN

54 ’%ﬁﬂ:}ﬁ“’ﬁ%%im«’ AN SR W ﬂ%‘jiﬁ%%&ifﬁ‘f{ﬁi
BiAh'd RERERE LM ERFEONET T ﬁﬁhh G LR E%" TS
PRI A-REARTG FRE O TR RERSDE AL L RER G
ZRBEBEXI R R fi‘ #R. o See Dirk Heremans & Katrien Bosquet, 7/ he Future of
Law and Finance afier the Financial Crisis: New Perspectives on Regulation and
Corporate Governance for Banks, 2011 U. ILL. L. REV. 1551, 1558 (2011); Michael
Pirson & Shann Turnbull, Corporate Governance, Risk Management and the
Financial Crisis: An Information Processing View, 19 CORP. GOVERNANCE: AN INT’L
REV. 459, 459-60 (2011). ¢t ¢t > £ pbisv ™ LA O 7 ARRIIfE 2 A "G F 12
BLF g R - F LRI Y L F IR FpL A
BABE PG A LIEHF T FrAUR R OR % F LY 7438 (F o BAUMAN,
supra note 36, at 827.

55 AT TRz (2))0

56 See Johnson, supra note 2, at 101. % 2. » &k 1L & F ESF SRSy 1) PEIE
AL fRiEE 62 A6 BMAKBY TR E’_f‘« rf]’ﬁ&.‘»é% Id at 59 * 4?
fRitd 2 L RILEER G F 2 APM RS 0 A R 2 2
&2 - 1d. at 60.
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BRI ZERFFE R AT A TR ERIRIEHRE - A BRI
TR PR AT A B 7S 1 £ (financial economics){F /55w [
IR Ex N\ B K 85 %038 (individual rationality and market
efficiency) ; HLEF(EGER T B HZ fliam /o FIBLFE R IR G AL
BCHERICR > 3l E AR R PR E T (deregulation) FAR & M AR A HUAUR
BUIR® o MEANFIE B MR R SRR R Y - SRR E A Y
PR L e - HF R =ok OB B R i B AR AR B M 1T
A(rational actor) YA - X5 » BANREMISHE ST 2 » it
R B TR T R AR TEEE A~ B8R T EAR
FRRAL o MEAT R tRUR R N FERIRR A Bt & L B 22 A ST 22
BT R » SR NFITT R 5 FR B % (irrationality) » H H IR RHE <2l
AR R - BEIMNS > 25 2 AR5 F Gary Beckersd
R R ZEME HE BRI - SONEERGH (utility)) iR - HA
TR LREES "R, ? EBIRGE £ 5¢Herbert Simon s
wjlE] TRRAAL ) ROEES HLmsk R - AR EMEETERE TG B MR
B ANEGRE " HR#EM: | (bounded rationality) » [jNE [ fE
ESEE o RESROUEIGE DR - IR T EEE TN — iR ARE
2 HREBHE FARKIR =2 - KR EEREME - FiLAATETT
Fo EAAEE SRR 5 BFR EAERIBEA RS EHC
BIRAEHME - ARIEHZEE R RERE - B TS
HIBIELAHEL > Herbert Simon " # AT IE | (satisfying)F)qmEh (LT 58
TN SN « #8Z » (TR BB EAR - 5 AT R

57 Donald C. Langevoort, Behavioral Approaches to Corporate Law 1 (Georgetown Pub.
Law & Legal Theory Research Paper No. 12-055; Georgetown Bus., Econ. &
Regulatory Law Research Paper No. 12015, 2012), available at http://ssrn.com/
abstract=20420009.

58 Id.at2-3.

59 See PINTO & BRANSON, supra note 37, at 110. See also Christine Jolls et al., 4
Behavioral Approach to Law and Economics, 50 STAN. L. REV. 1471, 1476-79 (1998).

60 jid ~ o grE AE A EES FT73-74 (2004 ) -
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TR EH N EE R B E BRI - AR A oo
bRl AR A AR B T BT aR ! -

B A (AR B AT B T Rt 2 A R 7 IR [N 85 - 2010
LB R ke Jones v. HarrisZE (F1% " JonesZE ;) “HIfIR
HAEF A SR B IR ER M L FIE S EH A RS2 AR5
(fiduciary duty) Fe 5 BIE HilFRE © SZEFEHERANAEIRE L FE
(Investment Company Act)ZE36{FbIEEITiERE 1 @ Fez hF 27
ST RER fj*uﬁ RFT P2 BB T A Ut X RIFFPA E
AHRZL TR ARG B R A O BRI
B EEL IR F R B NI ERARE S B HA Hi b # M 3 TH Y 2
FEFSI o (RSB HERIIRREERA  JonesF L AREIHHTE LK
i EFRi%ERBERs - Frank Easterbrookfef(chief judge) it H 2,2 HHk
FrEH ¢ MEBER Y A HIET - I EREZ R R T
(judicial price-setting does not accompany fiduciary duties) ; EHJRFE
0 2L NVEETTSE R EE HHEEES - HEFMIA 2R E
IR SEBEE MG - it A E R E Frfd it g
ARIFHIEE R - T HERBEEREANRE - HEI g R
= HZEFERESIMES - R FEiERBEAIPosneri i H 2 HRZLZ

61 Langevoort, supra note 57, at 3. ;= =% *ﬁ‘ ¢ ¥ pd X A & (libertarian patern-
alism)—*ﬂ‘ s WEITF L EARE AT A Rt iU e v 0 ER R
AP AR FEAER o m ARDEHET L - g T o 2 EY
g ERER T Jﬁ Bk B — 0 p Jﬂ" ER kR 2 ARG Y e
1Y 4SS ReE 0 238 0 F200-201 (2010# ) BN A d R A KB (T RS
B chig - 3P > see William A. Birdthistle, Investment Indiscipline: A Behavioral
Approach to Mutual Fund Jurisprudence, 2010 U. ILL. L. REV. 61, 67-68 (2010).

62 Jones v. Harris Associates, 130 S. Ct. 1418 (2010).

63 15 U.S.C. § 80a-35(b) (2006).

64 Id. 5 AR K ERT MBIRT L TEBIRTHERTELR
FHEAFZFon 0 P L F s 808 0 T 161 (2002E ) o

65 Larry E. Ribstein, Federal Misgovernance of Mutual Funds 12-13 (Ill. Law & Econ.
Research Paper No. LE10-018; Ill. Pub. Law Research Paper No. 10-06, 2010),
available at http://ssrn.com/abstract=1661163.
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B R - FARERRC HEE (BJEasterbrooki: H 1 E .2 A
) EEVER SRR R B IR EER A Gartenberg
O e - WAL RS - RN EE G KA 1
ﬁlkwéﬁﬁﬁFﬁmmmwmewMMMMMZJE it ATE
REVABIZETAET > EEHTE J&= 5 JREN 0 PosnerfiJones
%%$ﬁ%ﬁ¢%ﬁré%éﬁm%W*ﬁﬁﬁ%F%i**ﬂ?
BoPafia, 2 K% FiE s R AL 7 # T > Posner [
Ry 0 B EERTE mmmiam BRI R - B A e EHE
AR E%!EEi%ﬁ$nﬂ o FF > PosnerJNMEH 0 B ANREFIFE

66 FHEFiAdg > B AT 2 P2 536iEbIE A S F i w}%’%i/ba‘xpéﬁ
“‘*Fé$?W>1wﬁ%m?*»*¢ﬁi¢ﬁ{a T A 5] @3
FHRAMREZRAF A TR SN G A P Y LA ¢ BERAY

HRE T A o Gartenberg v. Merrill Lynch Asset Management, Inc., 694 F.2d
923, 928 (2d Cir. 1982). 7342 %22 (3164) > F 161 ("M » iE&]/zl‘m
&%&—ﬁﬁp:ftﬁwﬁ FPAEES LA FA THRIL
(arms-length) (T 2T $475 ) ”Lrii'f 15% 7 * AL U] TFARRGF o )0
67 Ribstein, supra note 65, at 2, 15. * % ek & & 2 W2 w42 2 0 3 j -
RS SRER SRR R fLHmEHAle 2P x Fﬁkﬁ.‘_fﬁ‘i
(F ) P L E gk 1824 » F9-10 (20104 ) - Byt » ¥ isb»f;f)ép“ Y
REFEDDIRER § Tdoke - fhe [oh3% ) F I“’Fg, & % 1 engrpY o Birdthistle,
supra note 61, at 84, 107.
68 Posner it {7 2 A 475 “TH 4t c Epiirgen T2 @i (£ 43
']“iJ) ?bfi,iﬁ*é«i{@ﬁu eI g  FEAAFTHRETAD %F’%ﬁ"
AR BHRF X UNE TR FEEPIREE o #HT2 ’L‘+_7}.£
GAvER Y > A G R RIS B AR PR o Fpt o Gk Bt
SRS VIES £~ AP E AT FIM > Fe B BREARS T AR
;w’n o P s R iREL 2 ii*gﬂ%&ﬂ']“_tjjﬁf]% W FEnATR S B AR
ggﬁggﬁwi’nﬁgﬁyﬁgp%ﬁ uiﬁ*%ivi% £H &
ek B 332 34 (efficient market theory) » ¥ & # i%ii‘f FRaNEERRTH
4’Zimf*fﬁ;ﬁiﬁgﬁ'f‘*%ﬁ“‘*\?ﬁ}*?lﬁ’ FAEP 2 GRADE 2 TR
$ESRETA S E L e R R E TR AEEY F2 B
lﬁ o See generally Richard A. Posner, Rational Choice, Behavioral Economics and
the Law, 50 STAN L. REV. 1551 (1998); see also Roberta Romano, 4 Comment on
Information Overload, Cognitive Illusions and their Implications for Public Policy,
59 S.CAL.L.REV. 313 (1986). | & fi/% v 02 i {FPosnerf& m & > R AZR 2k 17 5
Wik o Blm 3 > A3 EILFE R 2 8 FPUR AL > Posneri 5k 0 & fkis v 2
R R L A o Y B Sl R TIRECS 2o il g S
P FRFEEd 2 LA #Ljpai A B it 2 ¢ 4]+ £ o Richard A. Posner,
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FEnn M E S TSR ERRRE > ERTIiA R i R S EE
TERFTE REA T RIEMRRE a3 AL T EE - KEEEZE
IR BN - T % PosnerfllEasterbrook —{i7 LU ¥4 57 55 17 85 4 6
AR AR T K AT B A Jones AR A [E E RAIETE - B R
EEPE R R S A BE R HR G 2 A FE 2§ BB AR R
MR8 Gartenberg ZZ F| T REHEAR i A A1 > W7 S7 755 A7 FEFR 5 LAFL
&5 R BRI S F RSB A T F L - REEE
% » Easterbrook 325 7 A E AR Z HHOE B 2R 247 - I
FEotrRer—EE RiF 2 E B R TS THET R T RERIIRE AR
HMETT Ry o LSS TS A T g T L [F] B <p E ZEH R PR )
Posner,Z A R FTAERAITT Rt - BN ER TSR > W55
B F( 52 8 H R E 2 n] THIHF E3E 4 (predictably irrational)H1T
Rt > Higdi Gk B IR - &8 SR E A R

Are American CEOs Overpaid, and, If So, What If Anything Should Be Done about It?,
58 DUKE L.J. 1013, 1047 (2009) [hereinafter Posner, CEOs Overpaid). Posner - i} it
e B FILL L > o 3 (7 5 4735 i%(behavioral-finance school)Z gELEE

AFELPHEE S BERBMA 2 AEPER F % o HT 2 0 (75 MRS
FRERPEFT A2 B2 50 A 2L @6 IR B0 3 7 5 PR
BEBARFTAR LD 0 FARBIED SR RSP EIEEEL o B
L FAMBEREIRGEAPTER FPL 5% FrBH- 2 el 7

WRFAREET AV R R s B HY kR FPRA S V- 2

B BF SRR GBS EREERREE NN F AT I G EE
Prers B2 R LB T T KGER LR A R0 FEPRE ER T E M
4 i @2 F g o Posner, CEOs Overpaid, supra note, at 1036-38. Posner>* & 2009 #
Fitamiarg S T2 o2 SR ENL TP 0 2 B8 L L B ARGRS
Hr2 A5k > R B B T R B 12 SURIE S o POSNER, supra note 9, at Xii-
Xiv. pteb o £ ®2 24 ¥ Brian Tamanaha “Are We Witnessing the Receding Tide
of Law and Economics? (The Evolving Views of Judge Posner)” s it~ & ¢ 4n
N gpArE I REF A 2 - @ T e B0 #kPosneri T B8 G A A
i It it 4 ehi3 4 o Brian Tamanaha, Are We Witnessing the Receding Tide of Law
and Economics? (The Evolving Views of Judge Posner), BALKINIZATION (Dec. 17,
2008, 10:22 AM), http://balkin.blogspot.tw/2008/12/are-we-witnessing-receding-tide-
of-law. html.

69 Ribstein, supra note 65, at 15-16.
70 Id. at 16-17.
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AT BT AR S FETT > Posner(E I AT 35 & & #h = #5
ELEHHIE B T-78(mild intervention)”! -

iR AR TR = (2D BRI TR B TR
9a{FAUA A PRV HEEIRE: > WA RR B RESREE - Bl
a0 : HE R BGERATRERERE (At TR = (5
(4) ) WU fR R ) > BEpE SR HARRL S AIRRES ¢ RIELEIRS -
& NESUR T E B ISR L D IRE -

(=) 7 5 g pekg Bag - L aiget

E#8 4 3 Zh(team production theory) F5E » /ANFAZETT/ANE]h
HEMGMILFEEEC ERE - EESR S A R RIRE - I
HENZTESRY » ERGRAMERERKE TR
YRR (2 mediating hierarch) - SIf Bl Ry~ i UM i B ER
NFEHRZSFHET - aEE 2R TR 2 2 & (Basel Commission
on Banking Supervision)J#i%< - SRR < B F &R HER
BafE A o — TeORIRT T8 S R b B o B B e e BAR i o
FR SRS EER AEEE  HIRNR Sf mberm g™ -

e BRUHEBF T REGEER VI - MBI R
ERE PRSP EARER > SRR - B E R A A
B E#E PR - ELMEASER R TR I A

71 Birdthistle, supra note 61, at 66-67, 106.

72 See id. at 10-12; PINTO & BRANSON, supra note 37, at 110. # R % % Sharpe™r:a 5
Zypiz £ £ # 4 6 B> M (cosmetic independence)z. & E 75T av A3 3T L)
(psychological constraints) % 3.3 *24|(practical constraints) » @ % T 4% E & fp= 3%
17 £ 2 7 b2 |2 (substantive independence) o Sharpe, supra note 23, at 285-91.

73 5 B I i mI P > see Margaret M. Blair & Lynn A. Stout, 4 Team
Production Theory of Corporate Law, 85 VA. L. REV. 247, 265-76 (1999). # =< #
o FAMEE 2P aEE B T 14-16 (2011 ) -

74 Johnson, supra note 2, at 101.

75 Id. at 102.
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FHIER AR PR (inherent cognitive limitations)’® + {4 L E B /E B His

S B ERERSR TGRS - FRAE SRS A R SGEAE 5 R
2 R % (bounded rationality){IFGRESN " > H EESEEE(E A SRS
B BERE R SR A SRR (R SR RR AR » TR 2T
PR TTRES AR AUFEERTS < BIL > LI R (L R R Y
HRflE - EAR ERIRE(R (IR SR B B I AR Mt 22 B L AR - SRR
B R LB AR RS 7 - W H. > BB IR A
BRI ER AR - HE EREICERFIEEB ISR ERS R - N
WA — BRIAIRF RN AR S N SR B B B AR ACHMEHS » ST A]
ERE R NG E A R B S HREY - ki
DEFEEELERASCEEN P EE HEE -

(2) B R s B2 AR M % £ 9 B

AT » DU (B BRI 8 - ANV BRI E - 17
BASTREL L R BT I T B AR A 5 4 Y 2
(structural dynamics) S A » TR B A H @ P ER
D -

(1) #GH R A (commitment bias)H 5 {EEL - — HAGEE T

76 Id. at41.

77 See STEPHEN M. BAINBRIDGE, CORPORATE LAW AND EcoNomics 209 (2002);
STEPHEN M. BAINBRIDGE, THE NEW CORPORATE GOVERNANCE IN THEORY AND
PRACTICE 41 (2008); DANIEL F. SPULBER, THE THEORY OF THE FIRM:
MICROECONOMICS WITH ENDOGENOUS ENTREPRENEURS, FIRMS, MARKETS, AND
ORGANIZATIONS 90-91 (2009).

78 See Johnson, supra note 2, at 102.

79 Id.

80 Id.

81 See id at 103-05; Langevoort, supra note 57, at 10-12; Sharpe, supra note 23, at 286-
88; Jaap W. Winter, The Financial Crisis: Does Good Corporate Governance Matter
and How to Achieve 1t? 5 (DSF Policy Paper No. 14, 2011), available at http:/ssm.
com/abstract=1972057 or doi:10.2139/ssrn.1972057.
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R o e fE R R E R R N B AR
Z MR RFE R e BT B T iR - TR R
AIREMIS SR EELUE T AR IRT e » FLE A SERTATIR SR
EHE AR RZERE -

% R (confirmation bias)3R + A {14 2R BLE e
TR LR S E RN E e
F 2 T R ANDARESRA R, - O R G (A S
SRR E AR AT — S TR A AN
TIEHIER. -

i H {5 (overconfidence)fi Hi — Tt i = it B BE RE ST I
RS SHE L RE JRIEI - R B (F R E AR R —IREE
(EHEA - A H R TR E R & - H A ERE T
AZREFHEE NG © R R g pEEEER
S

A% 57 (structural bias) & #fj i T S HE S H W R BiEZ
FEHE —ER{%(relational ties and affiliations),z AKF »
THEAETIRE )] HEH R Re g SR K
& ENFLE E RS TAHFREEAY o R E
BIFEFENI R BE B e E 1 5 38 2 55 v B RfE AR A A
% I At E R HA ~ LI RS - Pl 2 et E]
it ESREER T - HEYEEREED - RS
HRERGESIN BRI RE B E B e FH R HaTamAYRe
73 SR A T i R Al 2 A TR SR Pt LU A S AR

82 Clair A. Hill & Bret H. McDonnell, Fiduciary Duties: The Emerging Jurisprudence,

in RESEARCH HANDBOOK ON THE ECONOMICS OF CORPORATE LAW 133, 133 (Clair A.
Hill & Bret H. McDonnell eds., 2012).

83 Id. at 149.
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9H o fEIM » SRR R AT RER e E B D B AR A S o 2
PIE < » EEM AR LS H % James Cox it — 4/ LB ER
Z Harry MunsingerfjA 1985F-38 3% 2 IR H BA Sl 81
B R S 0 B 9T FE A0 {A] 52 s B AR 3L 2 B & (special
litigation committee, SLC) ( FF% ey ) YEHH R
FPTEH R CRFR A (derivative suits) < REHETT FEE
£+ SRR R R i T -

(5) AR A B ] R s LETHE R RN R R — A B e
BlRIDUE - HEER G EE RGN TEEERLHK
BRERME - BeRBH B B ERIE N E TAER
AREFHE - LEEFEFFEM (2 tendency for board
members to herd )i B fE Lo &g > AT S AR B A .
TAEHTRTE -

TERIL - R SR A YLk P9 7 8 PR e 3 ol s R R SR 1%
R DeEF DR RGN - SRR ST T RAE R
MR SEEHBA R E R A S R R BN R  BUE TR
SER PRI -

84 FHE TV XL €2 P h2 ¥ kRN AP o PINTO & BRANSON, supra
note 37, at 488-89. {a3Fd § AT L o A F Mdn s & OF IR Dl
A% o Id. at 492-95.

85 James D. Cox & Harry L. Munsinger, Bias in the Boardroom: Psychological
Foundations and Legal Implications of Corporate Cohesion, 48 LAW & CONTEMP.
PROBS. 83, 103-04 (1985). B>t iefiim L2037 % § ¥ idin ¥ 3] 77 2 St o see,
e.g., Stephen M. Bainbridge, Independent Directors and the ALI Corporate
Governance Project, 61 GEO. WASH. L. REV. 1034, 1058-59 (1993); Kenneth B. Davis,
Jr., Structural Bias, Special Litigation Committees, and the Vagaries of Director
Independence, 90 Iowa L. REV. 1305, 1306-08 (2005); Claire A. Hill & Brett H.
McDonnell, Disney, Good Faith, and Structural Bias, 32 J. CORP. L. 833, 834, 839
(2007); Anthony Page, Unconscious Bias and the Limits of Director Independence,
2009 U.ILL. L. REV. 237, 245, 248, 252 (2009); Julian Velasco, Structural Bias and
the Need for Substantive Review, 82 WAsSH. U. L. Q. 821, 862, 897-98 (2004).

86 See Johnson, supra note 2, at 103.
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B SRR S S R E e R SR
T AR BT - ATy B 8 o A A A A5 1 7
(incentive based compensation),” FH 5% » B R S B AR > R F]
wIEZE i) BRI SRR S A R R R R
U o BIS L SRR SRR A HEE 100K
EAFBIE E gk B EHERIRE - EI SR ABRIT AT H
REGEAMEIE - BEEENTIE LA RS EREFE
BBk HEFZE S e 8 WERR A RS S B e
SRS o e S R S AR AR OO BB 2k B
BB R 2B A e b R E SR TR - B
PHIE B R AR E N ERSEC A ERY - BE > KE
EEfE 2 R T EEA R FE B R R A
B o HH - AR SRR R T R B SR IEE ST »
S22 P Ry R S B R SR B B B AR S RS E 1 H
B0 o HEAh > B CETHES > G < RO SRR T < R M
BRREHEEEY  HENESERTES SR E
2 RRESE BTN S48 - DL AR R
FERRERY > BT R RSB I - SR s R 2 A
BRI - DR S R I S AR B B R
SR R M A e [ AR R A —— SRR R R A R -

L SEBIHRE S SR AR RIS 2 AN AL > B
PRI ~ 5B G B A\ B S S B R 1S . MBI
QUAT R S i8R Rt el T 2 AR SFRTRA IR AN e

87 See id. at 100.

88 See Louls LOSS ET AL., FUNDAMENTALS OF SECURITIES REGULATION 120 (Sth ed.
Supp. 2011); WILSON, supra note 51, at 103.

89 Johnson, supra note 2, at 98.

90 Id. at 99.

91 Seeid.
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ML 2R E R G GE— PR EE R - A
DTHIFEEESEREREERT S " B | /MMM
S KRB TERRETR TEEEECTHR KBEESRE
TEMRER T RIBAPIED B ERAEH] - (M E sy G B R EERE - AT DU
RN A FRERE R > JIRERE TR - B LNER M EE
28 A (good faith jurisprudence)filIAZEfE - DU (R R
FFEHGIER DSk ME - B EEE S EE TR B BIER
AR I & B F IR e fm R 2

HoR > ST )abe E B E B E IR _EAB RS - (AR (2EE
HETT R B ¢ FRESRAH R b e T BOR B ORI JH B B E - I
ERESTEnEESEEREE A0 HRABSET > 5
EAFIF LB 2™ - IR R RS AR SRS & R
A\ b B R R (A S FE R E S ™ « P 4 Warren Buffet
FiE TR AR 2 B SR R AE ER R SR H T R
b S =AU - NIRGERE AR RS, meE - T
2T RAEE AR MU BB IES]  Z TR EF GRS B ENH
B E®RR - ) Buffetifge "IH BRI RIS [HNESRRE A
B R — A & B SE N B R E A g B SR S R
NFERTA » XAERTSC TR~ T ATHD > SEBIR AR E AR
B2 REBRBEATRERN (ST LR -~ R s A
HENAFRIRHEME )  EORERERE R EHE - (R ES
BT IR B\ B B 78 SRR R B (L BRI RO - R
B R 2 ERERW R RIEEE SRR TN FREFIR © B

92 4rtgz TH 2 (2 ), i » ZIRBEFEBIR L LA -

93 See Hill & McDonnell, supra note 82, at 133, 142, 145, 149.

94 Michel Crouhy % ¥ » » & & A ' e ¥4 R €% (32) 0 F 36 © See also
BAUMAN, supra note 36, at 827.

95 Johnson, supra note 2, at 77.

96 Miller, supra note 11, at 53.
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It - RS E AR e B B R A SR T RS R E 2
% ORI EREERG RS EREN R EE - iz
FRELE ) o RIRE A F R AR ASEIT Ry - EARS T2 =
(1), WIATER » 200945 Citigroup ZEHIR AN [ ILRRRE - T 2K
PLEINAFREERY » BEEBARENEAF#RZ " -

EERR 2 hIRE AR AR IERE

PUT 23S B e hr FLN A B BRI » b o B B s AE
AN E AR L - THBS R EE R AN B N R
R b e E AR o MR R SRR R L SR
TR B E A R R

- N REEFRIGEHLSAT

N BB RS HBZHEH 2 - LU
WRARIREH B T 2R NS - FEAEE  [REA (&S
T (officer) R EH ) THEHZAEA » R ATE BT H
RS S B A MBI e N BATREH] - SEE R
BE B UM BB A o FTDL > 53—l ki b I AR B R A 2
W — ZEERENE AL - DR EmRAL R T R
AR B - [EIRR RS NS N AR 2 A B A - RREE A&
2RI R Te B L SRR » IV ATREIB AP e S B R

97 Miller, supra note 6, at 1154-56.

98 g Hp2 Aoy AT T R & SN RHIR A b R R B
FHAFD P L REFERRBLZESE > 2 E%E 41
¥4 > F1845-1849 (2012& ) -

99 See Hill & McDonnell, supra note 82, at 135; LARRY E. RIBSTEIN & PETER V. LETSOU,
BUSINESS ASSOCIATIONS 357 (4th ed. 2003).
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Mt 2178+ IRRLEEZ R8s L 7 i - R R DU A i e K
{LPER TR -

BARZIERBNA S FE - IRAFIENSZHRELS - R T #
INFEIZELAET A - ARt Tl PR 2((standard
form) sl 7% (default) i (it ABRH'? » FELLFTES AR WS
R BT E < B E K (statute) DUREBERIEH] 58 L3R pRHIELAY 5
TR E IR e R AT DIREE TR LB IR -
T #EEBHR EAR(LZ 2Rt FeRs R Al (fiduciary principle) > SE i
TAFISEE B AR © a6 H - 5B RIS
i & N ETH R H PSR FRERE NI LSS AIES » At & i
™ - BE2 0 BT T HITER E SRR
NEVE R R E REREHA A TR IERTEE AT ThEEklE
{#77##%(The hypothetical bargain)fJE% * &% A=k —TH#RARAYHE
TTRIMEEEATIREEIRERC S > AURRCUE KB FIFTERE .
W//E\'IOS o

FEEEE - HRVZRERB A AR A A N2 T R eAl
HAFEKA S R — {8 & B8 78 1 22 %) (long-term relational
contracts) > FABEAEETE KRR FE) L - SRt IR A1
E—Era @k At - BEZ 0 MR D LV E—(E =

100 See Hill & McDonnell, supra note 82, at 135; RIBSTEIN & LETSOU, supra note 99, at
360.

101 ¢ =22 » ¥ 2RI F > &7 2% 4% F21-26 (2008 ) -

102 See PINTO & BRANSON, supra note 37, at 219; Oliver Hart, An Economists
Perspective on the Theory of the Firm, 89 COLUM. L. REV. 1757, 1763-64 (1989);
FRANK H. EASTERBROOK & DANIEL R. FISCHEL, THE ECONOMIC STRUCTURE OF
CORPORATE LAW 14-15 (1991).

103 RIBSTEIN & LETSOU, supra note 99, at 358.

104 [d. at 359.

105 Frank H. Easterbrook & Daniel R. Fischel, The Corporate Contract, 89 COLUM. L.
REV. 1416, 1444-45 (1989).
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PERIRAGR © FELLBAGRT - FTE RS KT R E N REE 2 E
FARLETLE - M A - EEROEHOE T LERRT
5 Thie BRI ARAGREE &S5\ BRI 215 B (R R B
HIT o TEREAEIESLAO R - BEAR RIS B A B A B IEAT
B MEEHEANGHE R HHREZBSLAEI e I RHER A3
RO o BRI - MEfE M SRR S & B R — R AR MR 25755
% > ATRERRI EbO R & B N ERE I I B R I A
SURFA R 2 LN [ RER BB AR R e — (BRI 1 328 » Bl
EMEE A FREAUE AR DU RAE R ~ RIS fe da]
BEFERVIRAT Ry > FITHRIIE 2 BLRERUE " - IS - (iR
Mz RN R - EbealfE — oML - AR R —&
SHHEREIES - BB RILIAZ R B IR RIAGHEE - B - RBAFZ
B3\ L HER 5 R 0 -

o EHE A G M e E R ARG EE TS &
" —RV%E | (one-time),Z FEME B FH AT AT REFE BV EMRER# - I
ST AT RE AN B A R PRI o B AR AR T AR Bl | (last-
period) Z flI2£ 53151« AT > FEFARREL A AT RERIEHE (K - #EHE A
17152 78 & Jaj(repeated game)B[1%8 ik B —%¢f5)(one-shot game) ; #¥
HABSEE-FERTEL "R g2I RS HsESIRY
ET > RS AR e R B OF K B A BB A
FHAEIREE - fFEHSRHIAE IS QAREPZEERS (EEEE

106 Charles J. Goetz & Robert E. Scott, Principles of Relational Contract, 67 VA. L. REV.
1089, 1092 (1981).

107 OLIVER E. WILLIAMSON, THE ECONOMIC INSTITUTIONS OF CAPITALISM 71-72 (1985).

108 Charles J. Goetz & Robert E. Scott, The Limits of Expanded Choice: An Analysis of
the Interactions between Express and Implied Contract Terms, 73 CAL. L. REV. 261,
266-67 (1985).

109 John C. Coffee, Jr., The Mandatory/Enabling Balance in Corporate Law: An Essay
on the Judicial Role, 89 COLUM. L. REV. 1618, 1620 (1989).

110 RIBSTEIN & LETSOU, supra note 99, at 362.
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FBBETERL) IHUERR Tk L FAE AR TR
BTt -

ARAL 2 B A 53 4T < MR 5, Easterbrook EilFischel 155 » i+
NEETRIEE A O EBEE - EXRGRERS LM
FERGEH > HIIEEE SRS S E R CHRIZE | MEFEREL
VLV IAANCIE S-S YNE SRS L5 =2 £ DERRIN 2 = D= ERERE )
Rk > BIGEE LR FE RN D BB A G R LK) EXIE - R
T NG FAERRNR T RS BHCEE - & AR ERTE
ETHRAHATE AT B IE S - AFRIEEETZZRAEHRN
EERUE F DRI ARG E A SRARHE - T EPe Bk s AR 2 H IR
THEE TR - DUEERIEF SR ZEENE - | > AFER
B (GETEEMERESA) RS T R —HE B (every
contingency)$5 T 5 1 M i FE B 5 B oA 2 B2 ' 2 - B2 0 &
AIERAI 2Rt LRV RN A IR E A (e
st [ HEPGE AR MEAHE A R R EAN A BUsR A2 F]
TEEEEH -

=~ EFEF AR

SRRl A e AR A s (fduciary. duties) 26T
B A 4 T S T i 9 1 S 5 S T R 0 £
(flexibility) » 1 4403 FRIS TER B A T2 B HE A
i) (FE(accountable) ' « 4 F 2 + HERHIEE T2 ZEERTHRAN
(A - SR TR A - E I T

BrgeE F " # 5 fH & | (balance a director’s authority and

111 See Henry N. Butler & Larry E. Ribstein, Opting Out of Fiduciary Duties: A
Response to the Anti-Contractarians, 65 WASH. L. REV. 1, 28-32 (1990).

112 See Frank H. Easterbrook & Daniel R. Fischel, Corporate Control Transactions, 91
Yale. L.J. 698, 702 (1982); Hill & McDonnell, supra note 82, at 135.

113 JOSEPH SHADE, BUSINESS ASSOCIATION IN A NUTSHELL 184 (3d ed. 2010).
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accountability) 15 R - DI SETE FRHHEN R BT HA] - FHIE
FARRIRIE A e - ESE R R L ATREE RFITE > MU AT REs%E
FEATE S A H B r e RS2 2 g 2 s - I it
i EREAREAESAEEEEERETR - BABERIGEIERZ
PR E RIS RSB ER' S - BREER R > RTESR
EERECHE > JRElia TRARIEGE » FUT R EE E b E
BEEZ N—(EE BTN > A mbE B EIRE R © 2R
NEFA FRE B SR N E R TR, 2 HIE
H H G MG HE ) (authority) B A F] 2 SRS BRSO > AR
HERZRERGREEAF LGS > SR ER IR - 2]
REHOEFCETE LR -

HEREEEHEEE EEG AR —  EREERE
LERER  ERAEHA R EFRBORE— i E BB =
%o R TEREERGCHP - WIHAGESAE PR ARERE
(super-human performance) 5 H}IEEE » EBe RIS EE S A R EE
N2 B 2 E A T fi#(rudimentary  understanding) ~ fEZ2Ei/\ F]
H %5 (corporate affairs) 1) — i [HELES ~ JERHE HEERT - IRE
TEHIRIR M Bk o HUE RN R E i A R - e
BHERERNGE R - ECAREEEBESERIITR ~ DLk
SR B E R RE T A -

PRI > BB E R BHIHIES KT TSR R DN G R
HECHMEAE - HEFORRERNE SR NMER MR E HEREE
£ WEHE S EHISTZHE E S AE R E R - DL

114 Pan, supra note 28, at 720.

115 Johnson, supra note 2, at 77-78.

116 DEL. CODE ANN. tit. 8, § 141 (2001).

117 Miller, supra note 11, at 53-54.

118 STEPHEN M. BAINBRIDGE, CORPORATE LAW 130 (2d ed. 2009).
119 SHADE, supra note 113, at 193.
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RFZE S B S R F S N TR DU R AR ERIEAL
R E R E RGN A B B R R L R - B
B e R L AR AT BRI RE ~ 238 lE - iR B 4
ENTE A T A8 -

IR AERE T
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(- ) Graham v. Allis Chalmers (1963)'*°

AR (T " GrahamZ ) THERI NG —EHAIRALE SRS
BEEY  KHARATETEETBMEZATEE? -
Graham 52—l LLAllis-Chalmers /\ 5,2 B 5 ot &5 Fr 2 HH AR AL
FL o FEENRZAFREREHINE R BRREBERH L AN
PEEREREH - B 2 0 S RS RRER R Allis-Chalmers, 2 5 T
SERBHE RAFERITE 2 o [RE R T iRAllis-Chalmers/\ 5] # 5= $H A%
BTLERA R BEEATREANE @ HERMIEHRZAFEETH
IEEITR » BeEAKREL AR - AEEHERZHER
HEEEERY > A =MHmERARERBERAN : B— &
Gl B E B BN EE RS (duty of care)IIRAE' - B Ehe
BB E Ry HMFE 5 (a passive duty) > Z ik m I E AL
B ESEAEN T » M2 AR ILIEE— A SN E R R
(system of espionage) » DA#HH HL - M3 (858 B SR RN EAT
B HIEABAMEEEEARETEY  HESgBIESE

120 Graham v. Allis-Chalmers Mfg. Co., 188 A.2d 125 (Del. 1963).

121 Pan, supra note 28, at 721.

122 3% F2 89 2P > ¥ £ LRandy J. Holland¥ » i % L 3% %
R 2P — LS P R 0 T 111 (2011 ).

123 Randy J. Holland¥ (3x122)> F 11l %} » § %2 #2fFKd 7 LR &0
IFRART A LA A - 2RSS 4 2 187 L (action) 5 = LR
poRsil A EEA 2 ) 4E7 075 (inaction) - At o HFF Y EEE
%*5252»1331; 7wk sg Al s ¢ E R LR &I &7 (£ 5 o SHADE, supra note
113, at 185, 193.
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S SIS E OB R (T - 5= EHgEEEHIE
EEEETRIER  FRERHMREE RO HEREERBC#
» FEFREIRG R ROEIETT R I RGER R H M A FRRF
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(= ) In re Caremark Int’l Inc. Derivative Litig. (1996)"'*’

T8 1L TN 17 S 2 Be 2 25 3 3 9L % o B B & =] ( Caremark
International Inc. » [fF " Caremark |) B HIEH 2 REFRDAFIE
BLHINE » LT B e B2 i = B Be AR Graham ZE R i {2 AT
BEEGEIEN - ARZEAA Caremark N HELEFKE A K 5 TR RE
ERGEFD T S EHE T B2 ) (Anti-Referral Payments Law) K2 )N
PR BRI A ARBAAREE S - AR FEFEENE BEL A
RETE T B - EREE AR AR RS - MakEs®"™ -
J 25 F ok Caremark 128 $5 8 [ HAE RS2 38875 - ZEEHEER " HE
—(EE IR 2 R BT » SXIB IR A R BB ORI AR R
Ezrh s B2 FRT R ML E AT B A F e E R TR E
s - o 0 (T8 T Caremark% ) -

CaremarkZ= {5 50 RS Rk 8 B 5B H (T (oversight liability),” Fij

124 Pan, supra note 28, at 721-22.

125 Id. at 722.

126 See Johnson, supra note 2, at 81.

127 In re Caremark Int'l Inc. Derivative Litig., 698 A.2d 959 (Del. Ch. 1996).

128 222 20 FRBAREEEI LG LB 2E Rifds gy e
i 3 o #1 & (Medicare) & ¥ 5 4t 22 41 & (Medicaid) sy & 4t 7 46 g4 3
* .

129 \FIValker, supra note 29, at 145. * %éﬁ%}‘i’i{ﬁGmham?% g * = F 0 E Graham
S5 005 EEFFRLS I LLE LM T DL ES AR - 8
TR ESTDRZELpABATE RARZRAL > FENEENFT

4 P EPRBETRR T VA e OB Grahamk # ) 2 1R
o !

7
130 A% R2"MATE AL PR T (D2AHBEN- FELT) ¥
B
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REA  (DERTR2ARE TR REE L R B H i
Q) EFMHECE M LA R BRI - a6 S REE B
EZELRMEGE A EE - DIEUAE SRS A EL B e
Eill - ME » B HERREEEEEE - FEHREESHES
AfrEE (good faith) BT RGHERF LA RIANFERTE Af - ZHESH
BERGANEE  SIERAFEEREETRHENI &N
HHRM » RENE SR R D ERNESEIRRORE LR BTSN
PSRECEH - EEMOEREERECEATRD - TR EEY
TEVRR R B B T RN REA A A B H R IR &R B RS
AFHEE - EHRAEAT - AT - EREEREN BT
RO RENERGFFEEECEHAEENEE - HEETRX
SR IEHECENETE R TRE » AN EFERAR S E
SRNEEENHAERE MR TESAEEEUERF o EE
% QR EAFEAD T —HEEEE —ZE  (DEFHETZ
SEIEIT R BRI (knew) 5 (2)FEAI AR H(should have known)i%iE ik
TR o IREER/EE RN B —Ih » 557HE - Q)FEH
RamI= B 2 %5 1(took no steps in a good faith effort) L[ 15438 15T
B DEF Ll Z H A E R B A R 2B EF M A M E KRB
JEREE

M > PERION TR AL ) (red flag tesORI R
134 - SR RS 0 A Y R — ORI © A
BRI T S T BT T B o B 3= A B B R -

Bl B SFLPFEBEZFARR L] — NERRLEI N 2025
AR g s F R4 0 1008 0 T 150 (20074 )

132" Johnson, supra note 2, at 83 (“[T]he Caremark decision . . . also seemed to revive
duty of care claims that the Delaware state legislature intended to eliminate by
statute.”) (emphasis added).

133 Caremark, 698 A.2d at 971 ; %L +kR#: (3£131) > F 151

134 - Hwp o FHREr "5 2 (2 )0
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I B SRR SR M A IR 2 2 B LA e
LA A AL AR LB BB A - 5 R
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PERERETS LI I E < SR A RS > IRRC A

# o MEAFHEEREASR - MEEHRERHZNERRT
£ > BRI E B I6E - AENEFEERY © HEH

NFEIGIEERES F -

(=) Stone v. Ritter (2006)'*°

RZEERHAZERT /S Fl(AmSouth Bancorporation)f22000475 &
D—f; ) BT IEEEHZEAATLouis D. HamricBE (LR HHAT A NS
b2\ F](Mutual of New York) Ry EF fift#% & B[] Victor G. Nance —
A W R —IERISEIRETEE) - MERLA FIAIRRE R IRE ) 3 R FH
A EEE ) & (Suspicious Activity Reports, SARS) ° 120044 » ZERg
/N B 3EFESRTT(AmSouth Bank)' 57 <) SE 448 1) S 1 Y
TTERENSE @ K RBUNE HIEERA < S E © B E T E 2N
EFIRITTT EORREMIENFL T SR1TIREE ) (Bank Secrecy Act, BSA)
R4 fE TR PEE% | (anti-money-laundering, AML)%:% » FHERE FHY
"ATSEEEIHT ) o AN 0 BRI BIRE B AR DUE A ST TR
208k > MFIIRASE B E AL BN & I R Y £ E (regulatory action) -

JR&E FRER AR ERCENHENEE R > RE > EH
TERARREAN B B R R 15 e SRR e 2R OR S RSB TIRT T R R
B e 8152 THUFRSS » B (S HEFIRH nlRE B 7 5 (- (face a
“substantial likelihood of liability”) ( f# " StoneZ< |) o {47 FLJN

135 S AR (32131)> F151 -

136 Stone v. Ritter, 911 A.2d 362 (Del. 2006).

137 % 3 417 (AmSouth Bank) 3 £ @ & @ 2R 3 07 » Z48FF B ALER
Roa A WG A Q600 FICE B RT £ a3l (70 &t 42i811,600 £
R o
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VB > FERERE T ERRLE ) FE— T ERELE
EHTAPMERAEA N FE LT LRI 2P IR e
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B ¢ o AR EEERER o

BN - R BN R ErE R R i SR R 2 AR AL - E
HEFIEE SR 8 A2 B FE T (bad faith)WU7F(ES] L5597 © LR E—(E
MiRbe - JRAI S RRERRAE] - Al ESR e S Bt TR B >
—EAEEE TAEEREEN - R — R A ETN T 5
BEMVTHET » I —ENEER GRS A5 - 755
CEFLEAYE N - S EREE RS ANE RN 0 BT
B TRBRETEEIEIEHIHZ T EMAER » AIETBRIBN
(second-guessing) ; 22 > [EHESREEH "R —(HEHZIE
LR SOR AL ) ST RIME - B2 @ EheiEE SR
BB AR BEE B HEETE © () E RS 2R ERE I S EwE
SRR EEEHIHIE QAR E R F RN BEERIRE - Al SR
IS (conscious disregard)BEE BCFEHI HOENE - BE R ML T EET
Erym e -

FEEER - FERLIN R SERRANE TR > CaremarkZE iR FT
g | EUE ) B{T(“oversight” liability) {IFHE » FEFHH & FRAE
FAEEITEIRES o AIBIEHESRL IR BT AE Disney 2 AT aY Al
ST (bad faith)iE FAH A —E0 3 FEDisneyZETt » AR > R
AREFRTEIATRER » BERZFRACEERRBITR (AR
EAREA) ZH - AEENAE > B XTSI EERS - £

138 d p ¥ A ARZRAGREFEFZZ LB APt gl s
HEmiE L ﬁ{/ﬁ{ﬁrf?ﬁﬁ@’ﬁ e g fT o Hivg AF L hiatUE o KA ?n’n—’%f
FA o SRR TRE R RFAL S RS AP ARNFEL S
(I U P ‘,% # = o Walker, supra note 29, at 148.

139 Stone, 911 A.2d at 367.

140 n re Walt Disney Co. Derivative Litig., 906 A.2d 27 (Del. 2006).
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DisneyZr » FFEHRA BT R0 BEFTERENRESE
THEIITRAERE  Hho—  TWZHANIEIERHRR A SR E
Fo > BEFEERBHEAE BRI R 2522 3K (a conscious disregard
for his duties)'*' « FiEbuE—S4EH » MIBIEEZ MEREE—E
RANEZTEITRIERE | ) CaremarkZE ikl e i®l >
BRSNS - JNE T e R R R T T
BHENEY GEIZRRERNE LR — S EEE R
WAHIEE) , P

(2 ) AIG v. Greenberg (2009)'*

RZEThERE EFEEE ( American International Group » |
"AIG ) BERTERIRYE - HHEERNRTTEEERE S - DUk
BEAIGUHBHE LGt AR AR AFRFD - FdERAIG
RMEER SRR A RINTER R A RCENE - S EH RS 15t
15 (big-rigging) ~ FEHUR AN E G FE - (G AFZFEEE
&I EN BB ZE 5 (duty of loyalty) THY " ERETE R | (fail
to monitor) ( T TAIGZE ) ' o REEFHIE B 7 HENEE
L EREEELFNETRE - BEHEZA FINERE L2 E

141 2 &2 %4 (FTER) FFREINES 2 LR TP 2 scientersH& % kT

f% o Miller, supra note 6, at 1157. #§ & p& :?(#}ta‘ﬁ o M ERIBAEHEER L
F'§ 10(b)Rule 10b-5423%F > FFAr2 5 R B R (scienter) 2. 7 5 o ¥

B R PRV —BATHE LY X S E 397 0 295 > F787-788 (2011& ) d
Arm EEFENESIEF2 - 2 FRELSACwi Ko REf 7 F
#EEo FEP A EF § © oo & (knew) o Miller, supra note 6, at 1157.
A0 B Trdg KRR A 2 © In re Citigroup S’holder Derivative Litig.,
964 A.2d 106, 125 (Del. Ch. 2009) (““bad faith’ conduct, a plaintiff must also plead
particularized facts that demonstrate that the directors acted with scienter, i.e., that
they had ‘actual or constructive knowledge’ that their conduct was legally
improper.”).

142 Johnson, supra note 2, at 83.

143 AIG v. Greenberg, 965 A.2d 763 (Del. Ch. 2009).

144 5 B AIGP 3RS ¥ W 382 ¥ /1 5 > see generally RODDY BOYD, FATAL RIsK: A
CAUTIONARY TALE OF AIG’S CORPORATE SUICIDE (2011).
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WAL - AR B WS TR 'Y - s
ARE SIS A FINE R R EE'Y . HEHE (knowingly)
BB AEE N FE > SR BEHSE TBAESEEE
F120 o B R HE R 2 AR S B TR DRI B EER
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145 AIG, 965 A.2d at 777-78.

146 [d. at 782 (“Although the Stockholder Plaintiffs provide detailed allegations about
the illegal transactions and schemes that proliferated at AIG, they are not able to tie
all of the defendants directly with specific facts to all of the schemes.”).

147 Id. at 798-99.

148 [d. at 782 (“Even the transactions that cannot be tied to specific defendants support
the inference that, given the pervasiveness of the fraud, Greenberg and his Inner
Circle knew that AIG was engaging in illegal conduct.”).

149 Id. at 774.

150 Id. at 799.

151 [d. at 796-99.

152 Id. at 797.

153 Pan, supra note 28, at 736.
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(I ) In re Citigroup S’holder Derivative Litig. (2009)"**

StoneZX S AIGEN AR EREER S BEEHE > 20ES
SRR TS ~ THESEUE F o b i BRI - B Ribg
BN eI E ARG - IRiERE— g E—P 8
EEREERRGIREE - 2L RS G SRR
Y TLiEERE (Citigroup) R = f 1 3 Rbe —— (FSE b ~ 7
S e R 5 P R » SRS EE 2 iR - TEIEEE A 20084F
ZEE R (G TS ERERE - SEMESERER T &
WE | HEAFES - HEBER2008F7 H ERFEZTHI T % BI E
o LWEANEM MM EZE - R UL RIS RIRE
AL > ABUA LB IERERRG SE TR E » 1ETME R Al B B 165
BT ST ARFS FRESEEEEAEEEE  BHA
Al AR A2 A L2 K T (subprime mortgage
market)F2 HHEHGHIRHVERALIE » il S EF T ERALEERD
(T8 T CitigroupZe ) ' - kb al ks IS i & SAGRSE - 4
RIS B A R i (conscious  disregard) 81T H BETE # 5
ECEEETR - B H EF MR SR B A KRG SR
7€ (a bad business decision) » H JF 15 e H R AL RE N E SRR

154 [n re Citigroup S’ holder Derivative Litig., 964 A.2d 106 (Del. Ch. 2009).

155 Johnson, supra note 2, at 86-87.

156 Bainbridge, supra note 2, at 978. M > T E£ h ' ~ 3 Fh ' % % h ‘G E %K
VAL S 2P .

157 See Eric Dash, Dean of Harvard Business School May Join Citigroup 5§ Board, N.Y.
TIMES (July 9, 2008), http://www.nytimes.com/2008/07/09/business/09citi.html;
Nicola Faith Sharpe, Rethinking Board Function in the Wake of the 2008 Financial
Crisis, 5 J. Bus. & TECH. L. 99, 109 (2010).

158 Citigroup, 964 A.2d at 123 (“[P]laintiffs' Caremark claims are based on defendants’
alleged failure to properly monitor Citigroup’s business risk, specifically its exposure
to the subprime mortgage market.”).

159 Pan, supra note 28, at 738.
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= 165
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160 Citigroup, 964 A.2d at 128.

161 2 Al chCaremarkif & fidp > RELRFREARGFEFSERA I NF 2
ENENIY R 5N "#Fi’ fRETEF = o Id. at 123. See also BROWN & CASEY, supra
note 1, at 180 (“Relying on Chancellor Allen’s dicta, courts came to recognize so-
called ‘Care-mark claim’— causes of action alleging that the board of directors’
“utter failure’ or ‘systematic failure’ to monitor legal compliance caused injury to the
corporation.”).

162 Citigroup, 964 A.2d at 125 (“[A]s former-Chancellor Allen noted in Caremark,
director liability based on the duty of oversight ‘is possibly the most difficult theory
in corporation law upon which a plaintiff might hope to win a judgment.” ™).

163 Id. at 125. :&£— # P > see Anne Tucker Nees, Whos the Boss? Unmasking
Oversight Liability within the Corporate Power Puzzle, 35 DEL. J. CORP. L. 199,
206 (2010).

lod L+ 2 f 2% 1021’Ii€bI§ %:7#;; E R 2 LFERAL A
T FEREF LR BB Kﬁﬁrwfﬁ;iuiiﬁp?—;xz’
:}‘”’fé%i“ﬁﬂff}?gﬁﬁ <‘f~4‘§“|¥ cR IR AFHEEL G EEF LT
A i\"‘“ LR FRDEFA o pog 2t "‘“19864% Wiis o fRPX MR F;“{. =
WA AR EFI02EDIE RTIHLA ST RP IR FEFEENEF
AR %:zl»ﬁff G ﬁ A2 32 E" I?% E g AR A BT 2% o Randy J.
Holland¥ > % L %3 (3£122) 5 F 133 ° See also Johnson, supra note 2, at 83;
Miller, supra note 6, at 1161-62; BROWN & CASEY, supra note 1, at 187.

165 pgrul R AN 41 e 2 a2 o FRLE A ERS ﬁ:g:;\m‘ ¥Ry ng
e gE 2 E"E\ﬁg_);%‘ ’ /z‘l'mpuaf);" LB RHEPRLEITELF ST A
NEFEFEFFEOIZ TR NI FREPARL G A EVASE
H & 7% o Citigroup, 964 A2d at 127-28. £F > R2 " A KN EWEFHEP
ﬁﬁt* #% Twf ) (knew)d & #\iiﬁ% ERoTARE 7&{‘1 LA - ]

NEFHEP PR (scienter)t — A BEE Bz A KR L AEKRENR
Caremark% % Stonekx ™ rﬂ;%-ff\ Miller, supra note 6, at 1160.
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T - RMGRIEGE S R A E RS RV E R AZEbefa - HiE
FHERMEE " HRFEERT ) (hindsight bias)fEkE - ILEkETE
FIERBREEEERIA - BRI RKHEAEASRAATER
R -

o PR F AR AR LR

(- ) BERLERTIZ A RIS XL K- A3 1L Stone %
ERAN

EBIHAIPNEC ZFRRBIINM - NERER a5 12
Rfgg " — R — =50 - iR ARG ERTE
FOET BRI - RRARRZARGRHEERS - &8
FAFHEEE A (duty of good faith) = FHATHER'” - TREEEE > —
B =R EE RN - BERL R GRS ETTHE
R RE — ? 54 HIHEEREERGIIEETEEERF LT ?

166 Pan, supra note 28, at 738.

167 Id. at 738-39.

168 Id. at 739.

169 3R T > FF RN BB HE LT T F R T E KA R
Py £ X B2 E5E 668 0 F30-31 (2007 ) -
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ERER BN EERE N 1993F.Cede & Co. v. Technicolor, Inc.
=" BREEAGESS ZEEEREEET REEER 0
HEBENEERG A ZRRBRER _MER =57
S Wtk REREER Disney EE— SRS E RS BEED
il » AIARMRIASERGEENZHARBTEERFEEERG L
T - IEERGEENZ RGBT —IRE NN HEENE - B
BI FLIN & 22 B Il FH Stone 288 2 Caremark 5 K E A1 FE - %5
BEFEAREERE > WESERBmNtgsr T8 -

AR AIE = MR RE R 2R RN FREE LR
o JRIEE R B AR SRS S R g - #Stone %
BESREHIF ARG MELEBN A SREERF
TR EER BB —hELE T EERLEIRY S (a loyal state
of mind) © 2R > BhAG Il E B ERBN A FRAREENE 1
R T E E RN E R I AR BB 2R AT
I REg A e o SoneZ th o BEEEIS S E R ARIEHE I E A
ZNERFEBACE N E R — ST EZEEZ KRB S
BEHRB R - JRIMERL LN A FIEHE 102 f5bIEE TR EHEE
FEH5 T R B A LSRR AR 7 © 20004 (8 RT KL &5

170 Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 361 (Del. 1993).

171 Leo E. Strine, Jr. et al., Loyalty s Core Demand: The Defining Role of Good Faith
in Corporation Law, 98 GEO. L.J. 629, 631 (2010). See also Robert B. Thompson,
The Short but Interesting Life of Good Faith as an Independent Liability Rule, 55
N.Y.L. ScH. L. REV. 543, 544 (2010).

172 Pan, supra note 28, at 727. i1 & Jﬁ » aStonek o AT MR F 2 l‘?r.;‘?’_"}-,?-% x
ERAFRLER DT EEL P KR 22— 5 jECaremark %
P ERRERE £ R ARSI &7 M - BROWN & CASEY, supra note 1, at
187.

173 Strine et al., supra note 171, at 634.

174 d. at 696.

175 See PINTO & BRANSON, supra note 37, at 231; Johnson, supra note 2, at 86; Walker,
supra note 29, at 147 (“[U]nlike claims that directors have violated their duty of
care, corporations cannot limit or eliminate directors’ liability for violating their
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duty of 10ya1ty”) o 12347iE 0 FHES N B RIFZEF ANV Ak
FALEBLEF SR > nELFERLR LR PRAF - FEER
AP FNEFEERBEF DAk PR FARSLF RIFLEF o Nees,

supra note 163, at 204. faCitigroup %k 0 Frdp ) 4

PTRAT AP RAERY DR ALF ERT 0 LE G S L‘E,%’;ii}ﬁ}; FEe
3 B 2()E BRI F RS g AR R - F T A -
P - AR RAVEP FREITFLIFLET nt;ﬁ&,{ga N 2
TR " ?l;lj Z_ s e T‘k(l)qﬁ’}él‘t’pmk; R EF- 25 R
2 g 4' TPEPEET ’€,£~ & #i.(consciously dlsregarded)’Fl f SFERER
‘é; Bx &2 frm;&ﬁ» il H (Q)FL B T 5@ EEE E‘;xzz»mfiﬂ » R
AVRNEFREPEEG L Zﬁfuﬁ E’E‘; E’«T’*’é FEI2 B T A B
PN REBVEPMRL G ELF 5 % & o Citigroup, 964 A.2d at
125, Bt s d SRR LML T E S 102n£blﬁ ST T HEFF ¢ dE AR
L3 (PrE ,&;) FREehF s 2 A2 2 Ha(DRQ) P - F25 0 BEE
BEPELAZ G AEEETEIRFELLT -

176 Lyondell Chemical Co. v. Ryan, 970 A.2d 235 (Del. 2009).

177 Thompson, supra note 171, at 544.

178 2 JAMES D. CoxX & THOMAS LEE HAZEN, THE LAW OF CORPORATIONS 153 (3d ed.
2010).

179 Stephen M. Bainbridge, Star Lopez & Benjamin Oklan, The Convergence of Good
Faith and Oversight, 55 UCLA L. REV. 559, 605 (2008) (“The convergence of good
faith and oversight thus is one of those unfortunate marriages that leaves both sides
worse off.”).

180 [d. at 559.
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181 See Pan, supra note 28, at 724, 726.

182 ]d. at 726. See also Johnson, supra note 2, at 25 (“Caremark introduces Delaware’s
duty to monitor doctrine.”).

183 See Pan, supra note 28, at 726.

184 SHADE, supra note 113, at 198.

185 See Walker, supra note 29, at 146; Pan, supra note 28, at 725.

186 Pan, supra note 28, at 726.
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FEYEA AN EERGA FISERRES g R s -
IR L B SR B R S 7 AR A Allendi 5 iR A< 2 a1 ¥
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187 Id. at 727.

188 Id.

189 Jennifer Arlen, The Story of Allis-Chalmers, Caremark, and Stone: Directors’
Evolving Duty to Monitor, in CORPORATE LAW STORIES 323, 344 (J. Mark Ramseyer
ed., 2009).

190 Johnson, supra note 2, at 82.

191 Arlen, supra note 189, at 344.
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192 Id.

193 Id.

194 Id. at 346.

195 See Sharpe, supra note 23, at 291.
196 Id. at 291-92.
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197 See Harner, supra note 2, at 53-54.

198 Strine et al., supra note 171, at 693.

199 Harner, supra note 2, at 56. #RAL L W HFT 2 st P ME 2 B
FgeAllen i Caremarkk 21747 75 hg, L0 2B L2 P P F0pL A T Bp sy
# & (authority and accountability) B if ¥ ffr2. F & » § & & $2TH Kk
FR2Zfax283E - FRHEFLE > A ZRIFFEREL L EFFE
BEZ2EFPREFRDETF AL AFARGRF S { 7€ AR ETH
EAIRE D TR REFER AL ARLEFTAL THFEOFRT a0
WAA T G xE o BB LML F o See Bainbridge et al., supra note 179,
at 604.
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201 Bainbridge, supra note 2, at 979.

202 Id. at 979-80.

203 Id. at 980. 3 EihEdnd c FREHEF E 27 58300b)iEE L (the
Official Comment to MBCA § 8.30(b))#x #f ii2 &L f# > see BAUMAN, supra note 36,
at 644 (“One part of a director’s duty of care involves oversight of the corporation’s
business and affairs. Although recent cases have focused on the duty to create and
monitor legal compliance programs, the duty of oversight applies to every aspect of
the corporation s ongoing business.”) (emphasis added).

204 Bainbridge, supra note 2, at 980.

205 Johnson, supra note 2, at 63.

206 Id.
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207 Id. at 980-81. M >t 4rfr BB A A A E NN B T 02 E RS i
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208 Id. at 981. % B4 & Johnson7™ i 5k » WA v FEd 5 1 MH ALK BAR > 2L
R EI2 G o it- AT FRTFEBLERABRI LIRS (&S
EE B ETERE AR TR 2 (2 R RTBALE e
AN HERMATOHET eSS AR R G F T 45 & 7% o Johnson,
supra note 2, at 107-08. ¥ ¥ Harner» 1% » T % § F AivZ ¥ 5 suehg £ h
GETAEA > HV R AT HRE Y TR T AP YT
AT ER ERAK c EF G AA LB BT A (T2 R G4 2
KT > P TP 2ME BB E] oot P e FRAFIY L
FLEEEACE T ABRGERARF RS HEF AL AR EF
oMo dE2EFaEvRF Lot AP PHE A kgL o Hamer,
supra note 2, at 53, 55. R #ni EHEME B F FOT ERBIEFH £R
‘& & G L% 0 see, e.g.,Pan, supra note 28, at 740; Nees, supra note 163, at 206
(“[Dl]irector oversight liability should be expanded beyond the original Caremark
applications. Oversight liability for failing to monitor ‘business risks’ is an
underdeveloped concept that has been met with hostility from the courts.”).

209 Bainbridge, supra note 2, at 968.

210 See Citigroup, 964 A.2d at 131; Miller, supra note 6, at 1156 (“[P]roposals to expand
director oversight liability to police the problem of excessive risk taking by financial
institutions ... are entirely impracticable. ... To have any meaningful effect on the
outcome of cases, they would have to effect changes tantamount to repealing the
business judgment rule.”). See also Miller, supra note 11, at 48 (“[BJecause risk-




WERRELEERARTENE FRE RS 129

K CaremarkZEFitiit 4. EHRETERGHGER + FE L HFEMA
EH > NE—IRIER - BAIGEIERIRERE B T Z3RIGE
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management decisions are always business decisions, and because any business
decision leading to losses for the company can be characterized as a risk-
management failure, allowing courts to review risk-management decisions in
oversight liability cases would, in effect, repeal the business judgment rule.”).

211 AIG, 965 A.2d at 798-99 (“[T]he Complaint states a breach of loyalty claim against
Matthews and Tizzio for knowingly tolerating inadequate internal controls and
knowingly failing to monitor their subordinates’ compliance with legal duties.”). See
also Citigroup, 964 A.2d at 130 (“[TThe defendants in AIG allegedly failed to
exercise reasonable oversight over pervasive fraudulent and criminal conduct.
Indeed, the Court in A/G even stated that the complaint there supported the assertion
that top AIG officials were leading a ‘criminal organization’ ... .”).

212 See CoX & HAZEN, supra note 178, at 156; Miller, supra note 6, at 1158 (“The
oversight claim in Citigroup, however, was premised on a supposed failure by the
board to detect and prevent not illegality or fraud by corporate employees but merely
excessively risky business decisions by such employees. This theory was a
somewhat novel application of Caremark.”) (footnote omitted). See also Citigroup,
964 A.2d at 130-31 (“Contrast the AIG claims with the claims in [Citigroup]. ...
There are significant differences between failing to oversee employee fraudulent or
criminal conduct and failing to recognize the extent of a Company’s business risk.”)
(alteration in original).

213 Id. at 131. & —"‘Johnsonfzﬁ'~£1r’.A208”“rﬂL | RSB T EE E‘;&ﬁ“l YRR E
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REETHHI AR 2 (predict the future) K 7R 22 3 5 (& 7 5 J& [ (properly

evaluate business risk)** o

(=) Citigroup % e 4 45

A& b 85 Miller 5 72 7 Ry 7 2 A B R IRV IL 5 > SO
CitigroupZEBEHTERL - FER Citigroup ZE RS R ETE ZA IR M 2
Jaf T R L B > EAEEEE o HARHIIRRENY RARIMFEH - e
BRI A TH R ORI BE ST o Ja b 2 o B A T (6 2 B 5 1R
A SEE AR EEEREH ST R ER R - B T
BESERAL TR > RIGIEA S RR A E 2 JUba r Bns R0 E Y  HLRUA Rg
SEFNER o ZFTLINLL > f EERATE A RiE LE AU G B B AR SR
THRIARAGHESR - 5.2 MEERZTHRIGE S REILAEAR A IR
FRRA T A ERF R R AR — M M By - HEBEE AR - )&
M JE S ERTE L E B PSR E © RE T FH 38 LE AU AT 7 e
TTHEME RS - b B B B — AR S e Bl s e S F BT Y
KEE - P AN LRIEANREE AT e &l MEEAE ~ B2
B K EEERE RIS TE - B R - BB A A RIS A
PR R ATEFTRERY - B @8RS e R
2 ERERENE - HANE AN A B — B PR AR TS 1B Dy
AT o TR — TR IR - e > B Miller ¥
g > AR b e R e R (R R B HH Caremark ZE B iR T2 FE e
HROEIE SRS (BUEAETRER R E B E R T
EHPUE ) > BEE RS e AENERA] SR AR AT
sk o MBI > S TAT AR AN R P S AT i R
e R EE - R R R E A e R EE A E R B AR AN

214 Citigroup, 964 A.2d at 131.

215 Miller, supra note 11, at 47-48, 120.
216 Id. at 56.

217 Id. at 48, 57.
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[FETEANShlensky v. Wrigley™ %487 R E B HEIIETY - 1
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HER AT IR R - (ISR R & EBGE T R
INFESE AN 2 5 - MR SRR E - BEREE

218 Id. at47,120-21.

219 Citigroup, 964 A.2d at 139.

220 Id.

221 Id.

222 Shlensky v. Wrigley, 237 N.E. 2d 776 (Ill. App. 1968). B **3% %k ¢ < f§ /i » 3
FRIMBET > HRGF LD () P EEFE - B, 12

B2z 0 348 5 F95-96 (2005# ) -
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H S L R b P AR A Bl AR A 2 BV B R FE DA [P
B EH G T BV BEIERE  1ITT RS T
2 R R SR EA PR L ANBIE D Bk BTETRER
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SEEE AR SR FTRE 2 S B MRS R T4
N BRI RE TR 2N BT R AR 2R A FERSRE T R
LIS 5 (3)EE s LAOBET - LUK A FIRGEE & B th e A
NAEARS RS 5 (OSSR LS » B A
T2~ &ff - BER A FE ARG ERESE BB EIE S - IR
A E R R A © (S)FERISE/A F(close corporation):Z 1%
¥ o DRI RER IR T A TN - HEBEEREA TS
> e EHRE AR — ERIT ¢ (6) B S E 2 R R R
SR> IR EN FISH R B H (managerial hierarchy)Z itk » 25
B B A B S AGE (R B R AR E
YN BRI ST | AN BB R (DA TR S —4
BUTHERE - BRCRL A4 - HILABERE AT B —EE
{H - B ABEE TR N AR OEERE - AR
WEIEAEERK - QBATS (ZHEBERMESESRH) —HHTEEE
SN EI I RE TS AR\ E R fahe - BT R R

223 Hill & McDonnell, supra note 82, at 135-136. ¥ %L 38 & T » 7§ £ 2|4 R Pl
B — R kant WO o AP EIEE > 84518 0 T 117 (2011& )
M3z 2 » FRAFHFT A F A4 3502 FEHFMED Fhg s T
LA ETFR/ADEA > A LT P FEF e FP > A BFAT
FAIREf S dond kg o 2 EF ORI HE IR e B BAERR
[ERERE D T RAERE AP RARTEETLRTT LT
ARHEEF] S FHOPFIE FTRRMEL G ER BRI LS
2 > F48-59 (2004F ) (4 he PEpAHED FE M 0P PR 2 A
henfE R R HL 2PN -

224 See Hill & McDonnell, supra note 82, at 135-36; RIBSTEIN & LETSOU, supra note 99,
360-61.
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225 Hill & McDonnell, supra note 82, at 136.

226 RIBSTEIN & LETSOU, supra note 99,361, 387-88. & f2> 7 532 A 3 2 I £ BFR 2
i (i EFARERZ )R PUHERAIFE
Foarilenkd? > B2 JIFHBFR2Z AL G RAFFIFI2A
FIE e o 3% &r;‘}irﬁwfi%ﬁ”(incentive compensation) & H is 2 F]# 4] 5 #1)
FWRRA R BREAR  FRZRELHLAFINGIREEL TN LGt

A
R rmEdpd o BABEIATA R PEUFE P LA

i F AP R
W) > Rk T R AL PR $13TE REIF R 2L R

* o Hill & McDonnell, supra note 82, at 137.
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=3 & (director primacy) & FT i » BRI EE L 2 Lo e
B HEFNA2PEATLL - 22 B €T

Btk @ £20802 2 g P o YTHEY S ABAFEEES
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e 4 T S Y T R R RE B F R IE (R P EE R T E S (super-
directors)™® ; S35 » kb B E R E S FEEERBA - AIHE
FE B RARIEE PR R - BRI > b B BEAE S R A]
@B R GETEE - RN RRT S ERFGRENEEE
LT FlER R A R GRS RS e R IR AR TR T R
FHPEHIRLRTY - ] IAIEBIA F]% 2 Stephen Bainbridge
fRH > P SEAE R0 DR E B B FR AT 3 2 udicial
abstention doctrine) > JRE[EBEAGERESE A — SR RIEA T AR ETG
EEIR0

fE_ERmk - A8 FARE - raSEAENE AR & mk E 2
BRI E— MRS T8 5 SR ~ AR BRI B G HRY
PEMT RS SR o SERE E B RN A B A o IR B R 3
(regulatory humility)™ [ FERTGRIMT G - HE 2 » BEAERE ST

227 rode s FERFEAN T T AN I BR > ) LAF R
se3k > 208 > T 149-150 (2010 ) »

228 RIBSTEIN & LETSOU, supra note 99, at 387-88. See also Gagliardi v. TriFoods
International, Inc., 683 A.2d 1049, 1052-53 (Del. Ch. 1996) (3% % Z|/i-32d ¢ L
i b ¥ 218 Pl § AAD -

229 Michael P. Dooley & Norman Veasey, The Role of the Board in Derivative Litigation:
Delaware Law and the Current ALI Proposals Compared, 44 BUS. LAw. 503, 522
(1989).

230 Stephen M. Bainbridge, The Business Judgment Rule as Abstention Doctrine, 57
VAND. L. REV. 83, 119 (2004). See also Stephen M. Bainbridge, Director Primacy:
The Means and Ends of Corporate Governance, 97 Nw. U. L. REV. 547 (2003).

231 See Lael Daniel Weinberger, The Business Judgment Rule and Sphere Sovereignty,
27 T.M. COOLEY L. REV. 279, 281 (2010).

232 #E=y g (3261) 216 8 & (3324) 0 F325326; =45 & (:35) &
50; o g 2P HENEAVARLEMIB —F HT 9 AR RIS RS
PR Z_ G 24 0 1) 5 56568 0 | 44-45 (2005& ) °
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233 B T, NPk _B_%kki’ 22 > P 346-350 (2008 ) o
234 See Hill & McDonnell, supra note 82, at 142.
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238 See Butler & Ribstein, supra note 111, at 32, 7~ 8L 5= & (31232)> 745
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239 Fgem ATt o ERRAvB SRS R R PILG dRfnRigE - 0 2 IV EE § A
LERRGE R - £ WG TS B 2K T 5 L% (organizational
behavioral theory)¥4® %8 ;4 (group decision making)s#= 3 = % » 15k 5 @ &
FTARARFEN LA ETTA > BiE- H R FF § vl iEm 2l wd
PhiE AL 2 P INE AR DR L FE TR I E R R MER o see
Sharpe, supra note 23, at 309-12; Nicola Faith Sharpe, Questioning Authority: Why
Boards Do Not Control Managers and How a Better Board Process Can Help 34-44
(11l. Pub. Law Research Paper No. 11-14; Ill. Program in Law, Behavior and Social
Sci. Paper No. LBSS12-02, 2012), available at http://ssrn.com/abstract=2003010.




138 (b atptiz M) £124 (201323 4)

Bl RRaEFAZ L :
RN EEERHF R Z EAEE (KR A iFE)

/ mgﬁg?**%%u \ ﬂﬁ!~‘,S*Q%!r‘l\‘AQ%%‘%%!*Q%&\Q?%%\?Qo‘;*%i
B A T E NI Y 7Ly T L R 1%
g ———— R < T B AN

Y DB A  ATHEEIMES) %

: .’!vu.vnnuuununuuuvu.nu.nu#{

mﬁﬁ%fi /,’1 E .!",AQJ!!!!J!e?@»!!!??!!!?@’Q&fig,%.&

/ . o 4 v 4 !

; § iR EZSNEhERS
P T\ N /\

IR e ) U - §
7 <
Z

Flug

B
B =) SR R DA RN

INEE I BRI e o S
SEHED) RBMH

eeessesssssssssesn
.

¢
P
. Ty

. &
\p’&t!’, ppp000000000000208 ’-’!"”J
|

DR

PEERX LR
RS L TV
. "o,

o Yoo,

o
0

S W@ BB

L o2°
,”’a sot®
2000000000000




WERRELEERARTENE FRE RS 139

ASCFE R BIERE < RO B L L E R B RS R A EIMT
AR - BRFTIMI MR FIAN (T HEB P B EAd (PRI -
RoREMEEE) (EE - BERME - HATSEERTE RS
W R\ e P SR A R DR SN R AR B e > WG HH LB
B E R L EE AR > EHR R E R AT AR E A
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R EEHEEERTS > CitigroupZZ I BREBHIIE = T > RlikESH
RS - b T R S U R B Y - phdh B ER
HERESTEHRANTEUNERER - UFERHLZRERGZ
B fECitigroup % FIGREETT: - EbEIESF R SR RIS R
TEHE SRR B RGN i b s B B RS - 5 e
Zafim o ORACRBEHEREE RN OEH AR - B0 gE—F
wEAERBREEER  DEGERE - 5Lk - AXXEH
CitigroupZEH R B FAHERE R SEAIENERIRIT S, > W EIRE R ETE R
W52 Bk AR AR o (EEDAEH IR — et e 2 Pl
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20 FEY 2P EPARCBETEFH R FEINEERF TG RN o
% W2010# £ fecd 2 2 WA LR R TG B0 3 R L R TR
AT ARG AL AR RE O P E T § o AR AR o BT F
e o o A T EHEE RS v R 0 F OB F 2 3 - Kenneth
B. Davis, Jr. & Keith L. Johnson, Say on Pay Lawsuits - Is This Time Different? 1
(Univ. of Wisconsin Legal Studies Research Paper No. 1182, 2012), available at
http://ssrn.com/abstract=1972406. ¢ ** % F% & 3 * RER b B E R4 ii JF
TELFEMEFPIRST IR RE R R LR HLERS 2F A
BT §HIE A IR R I E L % ek B U g B AR o
Ao RRERLREERTA ML A X CHET e F O
B FP ARG o ARILY v BT AR KE R FRFAR IR B EBFRE 7
LML PER ENFMERIERY H ‘$ o Id. at 17-18.

241 See, e.g., Harner, supra note 2, at 51.
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IR e 1 B EHE(E (the value of monitoring)™ © {1 - xRl
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copying)**th 2 A R% HE YNER LB T JE % -5 R W R A 0 ) fr

242 See Donald C. Clarke, “Nothing But Wind”? The Past and Future of Comparative
Corporate Governance, 59 AM. J. COMP. L. 75, 108-09 (2011).

243 See Daniel Johnson & Katarina @stergren, The Movement Toward Independent
Directors on Boards: A Comparative Analysis of Sweden and the UK, 18 CORP.
GOVERNANCE: AN INT’L REV. 527, 527, 535 (2010).

244 See Frederick Tung, The Puzzle of Independent Directors: New Learning, 91 B.U. L.
REV. 1175, 1175-76 (2011) (“Recent governance reforms — the Sarbanes-Oxley Act
and then the Dodd-Frank Act — reinforced this centrality of independent directors by
mandating independent majorities on all public company boards and requiring that
crucial board committees be comprised solely of independent directors.”) (footnote
omitted).

245 @Qyvind Behren & R. OQystein Strom, Governance and Politics: Regulating
Independence and Diversity in the Board Room, 37 J. BUS. FIN. & AcCT. 1281, 1285
(2010).

246 CURTIS J. MILHAUPT & KATHARINA PISTOR, LAW & CAPITALISM: WHAT CORPORATE
CRISES REVEAL ABOUT LEGAL SYSTEMS AND ECONOMIC DEVELOPMENT AROUND THE
WORLD 210 (2008) (“[L]egal rules are sometimes borrowed in haste and without
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247

248

adequate preparation or familiarity (‘blind copying’).”).

03> F (3219) FOl (T2 @2 4 FHmL B4 Ten TR, &0 Tg
g 2R EFER D EARTRRAL o o A S R4 s ot R ot R
FFlER AR I SR P RE T PO B AR Lk
38 o ) o See also Shahla F. Ali, Globalization and Financial Dispute Resolution:
Examining Areas of Convergence and Informed Divergence in Financial ADR 8
(Univ. of Hong Kong Faculty of Law Research Paper No. 2012/012, 2012) (“The
challenge at present, therefore, is to examine how global legal norms respond to
national diversity while crossing international borders.”), available at http://ssm.
com/abstract=1982315.

223 (3219) FOlo Bl 2 » B3R Eﬂfjﬁ*ﬁ'jiiﬁiﬁéfﬂé T
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