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An Economic Analysis of Boundary
Encroachment Law in Taiwan

Yun-Chien Chang™

Abstract

In civil law countries, unlike in common law jurisdictions,
boundary encroachment is a different issue from adverse possession,
because many civil codes contain separate doctrines for boundary
encroachment. In 2009, the Taiwan Civil Code, including the
stipulations for boundary encroachment (Articles 796, 796-1, and 796-2),
was amended. Specifically, the current doctrines are as follows: the
entitlement of the neighbor (whose land is trespassed) is generally
protected by the property rule when the encroachment is intentional or
grossly negligent, if the neighbor immediately objects to the trespass
upon being aware of it. The entitlement, however, is only protected by
the liability rule if the neighbor fails to promptly notify the negligent
trespasser of her disapproval. And under the liability rule, the neighbor
can either request the encroacher to purchase “the part of the trespassed
land” and “the odd lot caused by the trespass” at a “reasonable price,” or
request payment for her losses. As a “safety valve,” if the trespass is
unintentional, the court, after taking into account public interests and
both parties’ interests, may switch from the property rule to the liability
rule. The boundary encroachment doctrines apply to residential buildings
and apply mutatis mutandis to other types of buildings that are “similarly
valuable.”

* Assistant Research Professor & Deputy Director of Center for Empirical Legal Studies,
Institutum Turisprudentiae, Academia Sinica.
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Using economic analysis of law, this article examines the efficiency
of the above doctrines as well as scholarly and judicial interpretations of
these doctrines, and makes the following claims: First, the size of the
trespassed land needs not be less than 50% of the total size of land the
building sits on. Second, no matter the construction is completed or not,
the prompt protest rule applies. Third, under the liability rule, the
encroacher should pay rent, rather than torts damages, to the neighbor.
Fourth, the reasonable price should be fair market value, not the under-
assessed official land value currently used by the court. Fifth, the
precondition for the court to use the safety valve is that the encroaching
part of the building is more valuable than the part of the trespassed land.
The “public interest” that the court should take into account is the social
benefits external to both parties’ interests. Sixth, property owners usually
attach subjective value to their residence. The “similarly-valuable
buildings” that can be protected by Article 796 should have positive
subjective value, too, whereas the “similarly-valuable buildings” that can
be protected by Article 796-1 need to be valuable (with or without a
positive subjective value). Finally, it is unnecessary to create a safety
valve for negligent or no-fault trespasser, because in Taiwan official
survey, which is generally required before a builder applies for a
building permit, is inexpensive (less than $150 for most landowners) and
definitive in setting land boundaries. Thus, most, if not all, boundary
encroachments can be considered as intentional or grossly negligent,
thus not worthy of special protection.

KEYWORDS: boundary encroachment, ex ante/ex post viewpoint, safety
valve, prompt protest, reasonable price, fair market value.
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Steven Shavell, Property Rules Versus Liability Rules: An Economic Analysis, 109
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Property Rules, Liability Rules, and Beyond, 106 YALE L.J. 703, 704 (1996).
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g 270
HI) BEBERERT?

HiZh [ B BEASIE R (WA ) ZEEYE
TABRSRER S Lt ISP REA) 2 IEME - BT E A
PES R RS Mo T ik U SIS » R R (AR T DA Bk 545+
H# CESHEATEREA B R AT DR E ) - AR R BRI - 5
BB SRS RRRBRZERANE  BER R ERAE
BEE TE RERES S EE - EREER > masiE
W R e R B ROR © (AR R R R e R it e
TEFIARE & FTUESCR A AEs 4 - EAR MU S HUA Y
"#E5% 955 | (bilateral monopoly) —— #7155 4% [ ME— 2 A8 5
27 B RATEE RS « B SRAEER 5E AL S
82 THIER ) (surplus)Z Fl » S AN GHEE — BEARFREREM T A
B2 BT HIEIE o R BRI T R O A - BS
SUEEEH B - 22 S AT RSN B R T e - =
L ERERE R A TR M — s -

T 0 #ie T BRI B B R B e ek e < R - B T A
FTERE N sa (IR - R D IEeR R - JERZ AR TR
FE G EL IR A PR E B 0 PR PRIBUTUR SR o SRS LB EREUST 5

4 G % o EpsteinddZin s f EARAI SR LRE (28R T A
AAZE) pAERERG IR s AT AP PHRE L HIK g

AR Bt 2 - dLm 3 T @2 o See Chang, supra note 30.

68 See Calabresi & Melamed, supra note 12.

69 See Ayres, supra note 12.

70 BTARBI- IR AnE o FREAGE (325) F 1621 -

T1 Rt ApARE B RS P 2 BB L 2 4 47 > see Stewart E. Sterk, Neighbors in
American Land Law, 87 COLUM. L. REV. 55, 57-58 (1987).
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B R U SRR 0 S R S (R AR L 4 - b
{ - HMAEREEISEFER - IFT s EES ik
I e e o 2 5K » LR DU (A B R 3 S
EERER - EhSEER » SRS AR H R B
G — B R RS IR R ER T FTE AT
K~ BRI E 2 MR S T — TR ER R AT
T3 BESHT | (separating equilibrium)” ¢

2 AR R TR AR R

RIEZET96{R 2 TEA E FHEE /5 e tipak (EAH - 2 IEMERY - —fktim
B BT REFRIEAMER - RS AZEHF] - HAE - Kk
BN E SRR - 2 B ARG E ER - TR
MR FIRAYEES T | (in the shadow of court decisions)mf;?%?%7:2"?:i
B S » A EbfEAIEERTIS T ERE - BFRERRERKR
AR AP B NS T ERHE - Ry BB TR R
B EAMER - EhAE 2 EE - BT EE T AR R RE i
B - B ER NIRRT » LLRIEIRA T REE S

CETFECER SRS EEY S35 R FEE S PR S T
HHLR ARR $04 2 2 2 o See lan Ayres & Paul M. Goldbart, Optimal Delegation
and Decoupling in the Design of Liability Rules, 100 MIcH. L. REV. 1, 36 n.78 (2001).
EA AR AR TR (KE R RfaF o F e a o F
AR 2 R s BRE AT K5 SURSERESS N 9 - 4 S R
AR e EHRGRE  REIT O ARR AT AR L
PEF AR A3 > o R R @nF > F S ENA B ERIFFEL M-
B AL L ML AFT AT DT AR FEF 2
A AR S AHARR LB R AR g 2 R R R
7 T s 4% (efficient trespass) | ©

73 MY A B5HF > see, e.g., BRIC A. POSNER, LAW AND SOCIAL NORM 19-20 (2002).

T4 FE A REE (RERY)L) ST 2 (bargaining in the shadow of the
law/court decisions) > & F % 4% & cF RS RE 2 gk o See, e.g., Robert H.
Mnookin & Lewis Kornhauser, Bargaining in the Shadow of the Law: The Case of
Divorce, 88 YALE L.J. 950 (1979); Betsey Stevenson & Justin Wolfers, Bargaining in
the Shadow of the Law: Divorce Laws and Family Distress, 121 Q. J. ECON. 267
(2006).




180 (b atptiz M) £124 (201323 4)

J7 - BER B MR R RHEE M o b [
RSB R - A SR IR S o FRIL AT 0 B
Bt A FREROMS(E > e FegE” -

UEREMEEHR R LI I — RS - 3 TARE A e
HUFFE HE A2 L IFIRE — B E S —E0Ee - st R EFERE SR
BRER o EMEEESREIEES Rt gl st - &
SRR SRS T e il « BRI S - (RS Y E(ES0
T SRR BRTE S B E (408 7T (HiEbial 908 T
(B BRHURET B TRREY » REEE R 0 T2 e
WEE - (HERY EEEE SR e AR - &
R 3 TEETER | (Coase theorem) Z (R L — 2 B A 2
B — MRS R E R g R R e 40~ 508
TEREE > DURIEEEY) - T HEFTERE AR & B >S50 0.2 (E 4
(AEERE RIS 908 7T ) » PRl R E S 2 (B - R
SRR - AT TR AT (TR R (AR
FA0ETT ) ©

A AR T R EIEIR (IR REER LY
e KORERS L RS (NS R SR EE
ZE7) AR B ARG « (IR R - (R E

TS RFER AT LR o AR R AR F e FREP RN
% FA T F (3348) > F255; #ar (I8)> F32l—iz) - ¥R
2 FEe LEF TXEER ) Ak} oo B A A B ART TP 2L o
HPIRE ARG G R A2 TR GR 0 R BE R I L ARR
TR R e F R e R

76 Ra oo XBEIFLEENE T 5 ER o AL RIS A Pt
~ R #] » see Ward Farnsworth, Do Parties to Nuisance Cases Bargain after Judgment?
A Glimpse inside the Cathedral, in BEHAVIORAL LAW AND ECONOMICS 302, 304 (Cass
R. Sunstein ed. 2000). $* fEHERT » BT 2 TR E PR EF 2 o

TT % ¢ AR B EARE R A det LA B RI00E R ERT R
27 A E H L B A 2 2 R100E B S5 A A g 0

- 2 R 100# BRIFF R 19455 A XA P FR 2 21008 RERT R
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TEREARRIRAIEE » EENAEARE  EUARAERE - B
TR, - EESZRAEH AT AN ERCE DR T EHH & T
Bsh B - SRIZERCHERECE - B (EIHE - Bk
BERE AR Bsfa (T FIR Ty

AT TS S MoE (R & - FERZ S AIREe T L T
BRI ¢ BN T RESRIERE R RIE R 796 FH2 H AR
(%) DI E 1005 T ER a0 3l Rl E miEE
FAT100E 7T » RIFEKIERE M RS 796 16 55 1 TR (H AR 5 B A4S
ff10Etc il - ) FEERE L - ASGURAHFT A NG Wit
—ZHEA] > —FEEFR GRETHERMEL) M —EFKE
fig it o FREAREERANTAERE - ERZER RIS A AT A RS
I EMERN - HBEREEREAR RIS E S L AR 2
b - B AR E R ARy > R e B 2 B A %
2o BB E E AR o H S A0 e (2 5 BH FERZ A
B o ASUEEAEI PR R AR ¢ ORI - IWELRAE > BAEAR
SRR SRR TR (ST E R B R (RS 1t
Bl - SRR CERIE - Bl HREERRE LR
DL - BEfERRE DA ATERE N EERE - S bitE
ME - L EIERZ AT AN AT R  ARALER T2 > 38Rk

TBERF 2 24 2 2 R98E B L3 F1025 3 F 204 2 F 2 4
|2 EEREAE 0 R REAGE (3222) 0
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BEEH] -
ik BEHOKSRE iw E . (GEE - RIS RERZ

ERZ TR ) (economic value)iEsE " (AK) THfE ) ([fair]
market value ) {HELZ (E{H - AFHBFTEHEA 2 B IFHE 2T EE -
(P R EEEELUG > AP E B B T e . &2
SREU R R (AR B T BACSC R o B R4
DUBERATHE S A2 T HIBE A E - (E - 2R+ i
BREIIRES — SR RACR S B  EEMT SR
2% SRR o A8 - RTRERERRT L - (H20124E8 H 1 H AL
ER B TREIEE SES E E S, I - AR - &
DI H - %2 5 B EBIR B Rm %2 % - BRI (T
HElEFEAY | [hedonic regression model]gl)  SFEHSA e HE -
B4t L P B S SR B 2 52 5 (RS VR HE (G BR e - HIREED
He O B (EDRS E - AR RS S AN 3R - (ESE AR

- N RERTI6IEZ 1ehE PR 2
EAHATE AT IR - EE R SR ERGE IR

B glEliR RiES 76T TR < T I EIRA 0 N RENER S
DUESIRER 148 (BRI F 255 LR REHI BT 2 15 0 R 1% R ol B A s

78 See YUN-CHIEN CHANG, PRIVATE PROPERTY AND TAKINGS COMPENSATION: THEORETICAL
FRAMEWORK AND EMPIRICAL ANALYSIS 168-70 (2013).

79 fAEE 3 (3148) F258; FHa > (xl18)s F 323

80 %R sk-AqE (317) T 1343-1345 5 5k-AiE 0 2 & a2 g iR B 5 i
oo KX 2EEIR 228548 » F.44-48 (2011# ) -

81 RE> v 13, 2 /1 % see CHANG, supra note 78, at 29-31, 56.
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Bl REFTICEZLFHT > VR EFEFNF ABTEYVZ o 2 AEFR
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note 58, at 2146.
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AAGEFER 7 e B FI R E(E N A 22>0 - RIHFE
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%% (external benefits)E24NEIFEZE (external harm)i JEEHEEZEH -

85 A2 %T796iE R 1FE LiE4 %Lﬁ?,\'%"i’sﬁﬁ\i T BB 2 0 LR jE H 796152
I REF R AGHBESNRL2BE - FR25796F2 151 d 0 g~
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%7965 2 1 2 4 5 14 & Paretoe i o B *tPareto% 2% > see ROBERT COOTER

& THOMAS ULEN, LAW AND EcoNOMICS 14 (6th ed. 2012).
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SRR EMA LR RESLRBLLARRF Y

EETEE, > Wi SECBASBRYE (RARTTEE
ZIEER ) > TTREE I O R SR S B B A Bt BT 4 A
CHEIEE Y SRR - BRNEE L BRI
EE  BHATERAGETERRRAER - TGRS
B BEREEURRMRESERAE 2 « WREEER
(T R R SR R IR R BN A R e
W TSNS HERm R (E8R IR AR SRR
PRI A T A B R A > PR BT E AT = B
L RECENGINLE et vl e =t D

FHEIEZ RIEERT6BRELHTIE 2 REEH 19621 - Al A 53
BIE S RREEEEAES A R - IR REFH 760k
AR AT ARG B R - BUETE < SRS H R A B =
BSR B bR amiE o ERREE 76 NG A SIE RS
BESEZREEE - ASGER - WEITLEE R EE E A
WIlEE - BHIEHE > KRRTE B 720N -

LB LHIEGEH " HIE ) (rectangular system)iy) " - HfiE#]

89 AR o IR T AN A AERF o A A4 * T see Fennell,
supra note 19, at 1089. But see Sterk, supra note 41, at 1300 (&% 73 7 4% 7 Jﬂ"
GEATHE HEE R A RBE BRARAI R L EEIT NG HE LG
2o BTG AR T ). RA o SterkFIR 2 HE o R AR
P52 £ 4](recording) » @ 7§ ZRic B ¥ PIARATER Y 232 G R0E el o

90 See THOMAS W. MERRILL & HENRY E. SMITH, PROPERTY: PRINCIPLES AND POLICIES
54-56 (2007); Brooks, supra note 12, at 314; Gideon Parchomovsky & Alex Stein,
Reconceptualizing Trespass, 103 Nw. U. L. REV. 1823, 1828 (2009) ( * ~ #24% i —
At T o ElPM A E(trespass) B E K BRRE A UL BRAT Y G K
AR DM SRR 35 i RART P ARR 0 AT AR R
FLEE).

91 See Sterk, supra note 41, at 1320; Smith, supra note 20, at 2128-29; MERRILL &
SMITH, supra note 90, at 54-56; Carol M. Rose, Property and Expropriation: Themes
and Variations in American Law, 2000 UTAH L. REV. 1, 9-10.
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92 See Gary D. Libecap & Dean Lueck, Land Demarcation Systems, in RESEARCH
HANDBOOK ON THE ECONOMICS OF PROPERTY LAW 257, 260 (Kenneth Ayotte &
Henry E. Smith eds., 2011).

93 See Gary D. Libecap & Dean Lueck, The Demarcation of Land and the Role of
Coordinating Property Institutions, 119 J. POL. ECON. 426, 453 (2011).

94 R T kA R KIS RE KA RGEFARLS T E R HEFST 0 see Gary D.
Libecap, Dean Lueck & Trevor O’Grady, Large-Scale Institutional Changes: Land
Demarcation in the British Empire, 54 J.L. & ECON. S295 (2011).

95 S AMgLAR > 3 F EAHER I 8% > 51 (2008# ) o

96 J& B F B A PRIE % 5L hitpi//easymap.land.moi.gov.tw/download.html ( #
I P P 12012247 9p )
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100 See Sterk, supra note 41, at 1318.
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109 See Lawrence Blume & Daniel L. Rubinfeld, Compensation for Takings: An
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Eminent Domain Apart, 2004 MICH. ST. L. REV. 957, 963-65 (2004); James E. Krier
& Christopher Serkin, Public Ruses, 2004 MICH. ST. L. REV. 859, 866 (2004);
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Law 249 (2010); THOMAS J. MICELI & KATHLEEN SEGERSON, THE ECONOMICS OF
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110 See CHANG, supra note 78, at 168.
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