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Constructing the Proportionality Principle
in Sentencing:

A Theoretical Attempt to Establish a Sentencing Theory
from Retributivism

Keng-Wei Fan*

Abstract

The principle of sentencing proportionality has been widely
accepted as “Let the punishment fit the crime.” However, since this
concept is still ambiguous, this principle should be refined. To solve this
theoretical question, the strategy adapted in this paper is to examine the
substance and criterion embodied in the proportionality principle. The
author believes the essence of sentencing is to determine the degree of
harm imposed on convicted criminals. In the criminal justice system, this
determination becomes an offender’s liability and punishment, which
sentence should be commensurate with the criminal’s offense. To
achieve this goal, judges should apply the proportionality principle in
sentencing to determine the levels of the penalty imposed. In other
words, the sentencing proportionality principle is the specific application
of this principle when considering criminal responsibility. The purpose
of criminal punishment itself should serve as the criterion in deciding the
proportionality of the imposed punishment. In the same vein, the above
arguments on the proportionality principle in sentencing have a strong
linkage to the long-standing debate between retributivism and
utilitarianism. More specifically, the articulated basis of contemporary
theories on the proportionality principle is derived from either
retributivism or utilitarianism or both. In short, this paper first analyzes
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the concepts of each important retribution theory with emphasis on their
advantages and disadvantages when applied to constructing sentencing
proportionality. Then, in conclusion, this paper proposes a “pay for
crime” theory, which aligns with the concept of the retribution theory, as
a basis to reconstruct the scheme of the sentencing proportionality
principle.

KEYWORDS: punishment philosophy, sentencing theory, proportionality
principle, retributivism, utilitarianism, hard treatment,
simple desert theory, fair play theory, Hybrid
Proportionality theory, communicative retributivism.




