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Numerus Clausus Revisited:

A Review of Literature and a Change in Perspective

Wei Zhang*

Abstract

Numerus clausus is a fundamental principle of property law. It has
been seen as an efficient legal apparatus by a host of American scholars
since the seminal study of Merrill & Smith. Its economic rationale is
more controversial, however, among the writers from both sides of the
Taiwan Strait. In this paper, I first reviewed the three major theories on
the efficiency of numerus clausus, and found none sufficiently
convincing. The measurement-cost externality according to Merrill &
Smith, as pointed out in existing literature, probably overemphasized the
externality that a customized property right may impose on other market
participants, neglecting the function of the legal rules protecting bona
fide purchasers. On the other hand, advocates of the anticommons theory
seem to mismatch this illuminating theory with numerus clausus when
they fail to distinguish the primary allocation of property rights by the
state, which does stir up the danger of anticommons, from the secondary
unbundling of property rights by private owners, which does not.
Besides, numerus clausus might as well be the origin of, rather than the
solution to anticommons, should the standardized property rights lack
flexibility in the temporal dimension. Finally, the selection of
verification rules and the adoption of numerus clausus do not appear
equivalent as claimed by Hansmann & Kraakman in that, where
numerus clausus applies, private parties do not enjoy the freedom to
create nonstandard property rights even if they are willing to subject
such rights to unaccommodating verification rules. Therefore,

* Assistant Professor, School of Law, Singapore Management University.
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Hansmann & Kraakman’s theory is, notwithstanding its normative value,
inconsistent with the actual rules of property law. Instead of focusing on
the abstract distinction between in rem versus in personam rights, I tried
to compare the concrete legal effects of property and contractual rights,
which seem to differ essentially in two aspects: 1) property versus
liability rules as legal remedies; and 2) prioritized versus pro rata
distribution in bankruptcy procedures. In particular, the second part of
this paper looked into the different incentives to monitor the owner’s
overinvestment as a result of the unequal status of property and
contractual right holders in case of the owner’s bankruptcy. Whereas the
inferior bankruptcy position may induce contractual right holders to
monitor the owner more diligently, the corresponding reduced
consideration for the unbundled rights increased the owner’s debt-to-
equity ratio which exposed her to even higher temptation to overinvest.
Hence, we are uncertain which type of right is more desirable in terms of
its overall efficiency in controlling overinvestment. In the end, the
efficiency calculus depends on the owner’s investment opportunity set as
well as the contractual right holder’s monitoring cost. Accordingly,
numerus clausus, by restricting the usage of property rights, does not
necessarily outperform the opposite property regime as we consider the
potential agency costs accompanying property as opposed to contractual
rights. The paper concluded by calling for more empirical works to
ascertain any presumed efficiency benefits of the numerus clausus
principle.

KEYWORDS: numerus clausus, measurement cost, verification cost,
anticommons, overinvestment, agency cost.
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