225

BIREEE RCHBAYERBAE
(2007—20095 )

on x 7 kK , *okok
J/Jﬁ‘ T[&}i > ’f{ F’l}z,

2 =X
i w - FRERFRE AT
-~ & FRaREE S A -~ PREF S R SRR AR G
A R E A2 et
R RHABEEY S RS = T IR
LR 8 B 30T R e 18 B
() A A AR L 2 | %T
R L RAIR LS ZODEPRPN N LY
570k T 2 gz WA AR NS
B NEES b
(2) W Al he B LN S LR S ¥
By %frlﬁ'ﬁﬂfié”ﬂ&ri 1 ANLE B I B RR
B2 2 B sl
(EDRLT-2I0 RaF -2 S I ~Ap i e rﬂ% RS
FE AT WA= FRE
S NFET S EEET B RS
(-)Fmg i GO k&
()7 B (=) BERTw §F 2 47

% 4R4BP 12011#37200 £ IF P (20118107 210 o (F Eied : EL
Hagra)e

*k WA AF2ERALCEIRBRLTAF2EAL VEREZETH
e -

wkk W LA FFEGRFETL  EREHEAE2ELEE L R
W,—,—/zfd:izl‘ 'TEF'FL




226 (b atptiz M) £104 (201223 4)

Hm %
gﬁ~gﬂf,%W¢&%%§émiéﬁﬁ§ﬁ’ﬁﬁ%ﬁ
MPoeie 2 p RS L pF I*EﬂhT»Lwﬁﬁﬁ“;%di4
o SEUMUR Sy RV 4 ?Fy_xz‘ﬂi’j\v Blw 5= BRI 5- >
Toit xR FAMET e R o 2 8ER SRR LE 3G ok & T
RARE 7% 2 0 BT FRBERFE B BB Lol R KRR
PEFEMNAEALE (RARPERAEN) BB EH B ¥

ERER AT L Sl - O (00 B

Bt MRAIBIRORG T 0 A2 R H0 S S A
BER - P ERPN 230 b@@@&ﬁaﬁ%%wwalwo
gL oot a%?lf—*‘? %’?I&lilﬁ’ﬁﬁ,@ll{ g~ Tt kY A kT
F%ﬁ %ﬁE@‘\‘ﬁﬁ)}i@E& %F’%ﬁﬁiﬁ ?’7’7%5{14‘1\: II\«F%E*‘IE

F@f’ffw‘&’\lﬂl’ o FEE A Pﬁ_‘i&i R ER A FE
LF‘“} N ,Pf%ﬁ"lﬁ]lﬂ AR MR e ‘avﬁﬁw..‘o&?"

%Fﬁ%ﬁﬂii&ﬁ?’iﬁgﬁﬁiﬁﬁ&ﬁ’@iﬂw
ERRBPEFFAEEN 0 v 2 EE R BT T R BB o AT
THER O FLERAMZFRATE A TR Eh A
Rl diest o Vel T AP F A HT BT T
BidlenBk > 20 AR A PRI TR TS 5 b e

Bois o gk BR GO T B FRAA AR R L E
L%f?ﬁ’fﬁrﬁﬁﬁﬁﬁﬁf JEPEEE L AR
BEATL 2 TR, BRNFRDEL o 7 B¢ HE S g
%ﬁiﬁﬁaﬁ’W@¥@@*ﬁﬁ°%ﬁﬁwﬁﬁaﬁﬁwiﬁ
FAAHEE S SRR H T2 RT] . LERLLTEER
bl e o AR R BRI R -

BEAETR | (T~ PFEE C 2 BRI B \Wi~%@%iﬁ€*@
B~ L2HFE LD FA BB b
LR AREE TR




B 7R AAR S L A i BB A KR4 (2007200954 ) 227

The Administrative Appeal System of the
National Communication Commission
2007-2009:

An Empirical Study

Derek Te-Chih Sun™ & Chia-Heng Seetoo™*

Abstract

Under Taiwan law, the administrative appeal system is a
constitutionally provided remedy against rulings of the executive branch.
However, there have been very few empirical studies regarding the
effectiveness of the administrative appeal system in Taiwan. By
empirically studying the administrative appeal system of the National
Communication Commission (“NCC”), this paper attempts to answer
the following three questions: First, is the administrative appeal system
an effective and fair procedure for citizens seeking remedy against
rulings of executive agencies? Second, in light of the executive branch’s
political control over independent agencies, does (or to what extent does)
the administrative appeal system affect the independence of independent
executive agencies? Finally, what factors may affect the outcomes of
administrative appeals?

From the perspective of protecting citizens, it is the finding of this
paper that all decisions of the administrative appeals of the NCC
concerning disputes in non-legal areas of expertise deferred to the
administrative rulings made by the original agencies. In addition, this
paper did not find any indication of NCC’s using its evidence-
investigation power, such as investigation, examination or verification,

*  LL.M., Columbia Law School; Associate, Jones Day Attorneys-at -Law.
*% J.D., University of Illinois; Associate, Jones Day Attorneys-at -Law.
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regardless of being initiated by the NCC administrative appeals board,
the request from other government agencies or the applicants of the
administrative appeals. There is also no indication of conducting
authentication, ordering authenticators to make statements to the
administrative appeal board, or permitting authenticators to use certain
materials. In only one instance was an oral debate held.

Regarding the executive branch’s control over independent
agencies, the debate among legal academia and practitioners has been
focused on the level of control exercised over the administrative rulings
made by the NCC. One finding of this paper is that, dismissals of the
administrative rulings were never based on “policy review” (or
“Zweckmissigkeit” in Germany jurisprudence). The hypothesis that the
superior agency can control the subordinate agencies via “policy review”
was not supported by the findings in this paper.

Finally, this paper assumes that there were six factors which may
affect outcomes of administrative appeals of the NCC; however, the
“relative positions in the government hierarchy” is the only statistically
significant factor among those six factors. The Executive Yuan has been
highly deferential to the administrative rulings made by the NCC. On the
other hand, the NCC is statistically more likely to dismiss the
administrative rulings made by local governments. Whether this
phenomenon meets the original intent of the administrative appeal
system requires further study in the future.

KEYWORDS: administrative law, administrative appeal, empirical legal
study, National Communication Commission (NCC),
legality review, policy review, independent executive
agency, independent regulatory commission, protection of
citizens.
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ARG H 5 FlE T RS M AR ¥R
2%

(=) F ¥k
RAMENTEZHE - (FHARE E Rz A8
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1. AR AR ST = B vs. PFRR & T

/\BUR > TRREIRE ) B T RRRAAHE IR ) AR o DL TER
FERTE § W AR RE T EIIRHE - RS it R 3
FI T EEEEE BT TEE ) B T T BRI EE ) B
AR R HEARN 2 EEFA - 1 58 e 25 EI B T
Fasy ) PR AT RE RN R 7 ORGSR T T e s E A R
DUAIEE R RBE] -

2.2 A BEEF L T vs PRRR AT

RIVEUR > TR ANBEBATRE, 8 TERERE ) G/ - HLL
TERBRRE ) BRI RETE IR E - S E—MlREC
FMIL " IRE A SCON RN ) B - FRBEUEHIR T By
[BULEREARHE > IR ERRAMAHEREZ EZFN - —HEE
HEVEHE SR R E RO R ERANE - ATREl R34
B BEAR PP HERUE - Bt ZRR B A] fe R R AR R M A
(P -

3.2 % A5k vs SRR

SR TEE T =S Y IR RS AR
TE ) R - EDL TRRBRIRE ) ROAIRI AR EIARHE - RS
—HIAR R MBS IR TR R BRI
T TS ) B ERIIRHE - R R R ER N
FHEFNA - PRI ERCERE U 28] - HRIEE R E R
o S E S EGRTE - I HHHEFTTBUE SR H
EREE - Wik - BN FIRR R E R FRREM R B S A E
A —(E A RERIERLE © ESEEY IR EFE - B
BTG AT REBE ME A SR LR R A AR > DOk < B ER R I
TR ST
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(=) Bimerw 54 45
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et SMEIE RPN 2= SV LE ST piw R G e C8°E. 14
|1, ke P EXCAZE ) AR T EREE ) %o HE T FRE SR
o ZIBPHSERD) OERRIER (WR+—)  &HE52EEH
EHRDL > A TITBURBRES LR | ERIREE - BB LR
BfR - QURAT OB BRI AT (i B Ryl (g i L S U AT BUR 75
AR B E G I E B Ry AT BUR ST - ESCR IR A
HEE(B = 2.507***, p < .001) - AIRAIERFEL({E(odds ratio) » Al
AT DA R (e o R B M G B T BURE o TR UL H OB gH . AT
REME > Rl E R H SRR TEUR S HI12.27( -

g TR BTN ) e E R MHERIRE AR AR
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s ITm o BfET AR - S EBRRIER R A AR o R ERR S
& T EFEEA RS R W SGRER ) DU T EREE
MY MIBREEET® - AP EIGER ) S EE (null
hypothesis) © ME—R] UG ERYE » (8 & AT EUF AT R 1T B
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BB AT R B MO B =T AT RERYRS SR (BRI E — RS R
208 - AR HA R RGP » AL —(RDL  E0h
ZH ) (FR2H - IR TR R ) BT ESCBAl REE
2 BT RLL T ECEE] ) (ER2IR - A AT EUS T R
| B2 T REE O ) RIS ISR -

ERRI—r > 5 T RE e ) B T SO (ER A2
W nIDUEEIES TR EAIE | nTLUERE BT RO
RTHE L B LR - n] DA S (T B R B (0 B Ry (o
FEH I BOMIRE > AHEY T SO B (ERCREE R
HIME R Ll = (B = 2.702%*, p < .01) © A5 HH 5 # =& L1 {H (odds
ratio) > HIJ3H (B 2 B 7 SR AR IR AR B e e 2 (o B LR
STHI1491F5 « B T B B T ESORR ) (B A2
(e (R B B AR TR R AHE (LB (B = 1.635%**, p < .001)A] L
fRre - T2 ITEORRAR B B R B LEEE > I IS ET
BB B AR B B R T e A E I o MR T SO
TTEREERR " BRI BOBESR R -

R R TR R ) B T SR (FARCE 2R ()
NEE TTEEBIESGLE ) TR Sy - RfREURE
P B EATROBAAH S (I B Ry Tl S MO | o HEE D
FAFRISHAVRSR LS (8 = 2.452%, p < .01) > SE{E & HMTEUT
R REA LS CFHER B E]) Bl E e B g AT 11.614% -
TR R HLE EF RE M ARG - BT BRI O B R T e
HUEEER - MILPCEES BEHED - RSB S RREE (&
B EORBRINRRES > f=-1.5791,p<.10) -
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R— IR REARREETHEEI X

271

BEE TEE H#Et
FAR | BN | BE(%) | RZHE(%) | BEH) | BIE%) | R2HE%) |
(%)
2(2.08) | 73(76.04) | 21(21.88) 0(0) 0(0) 2(100.00)
2007 98
96(100.00) 2(100.00)
13(24.53) | 25(47.17) | 15(28.30) | 2(66.67) 0(0) 1(33.33)
2008 56
53(100.00) 3(100.00)
5(15.15) | 20(60.61) | 8(24.24) 0(0) 105(95.45) | 5(4.55)
2009 143
33(100.00) 110(100.00)
20(10.99) | 118(64.84) | 44(24.18) | 2(1.74) | 105(91.30) | 8(6.96)
B 297
182(100.00) 115(100.00)
R ITHGEHEAEA R ASGREZ "HEAR
R st SR ;E
FUE | AR | GEb | freoRE (CRREL, BdBtsE | B | il | A | e
Fat | H TETHEEY , ERD %
Rz | @7 | BE | #8Y | st &
| B
2007 15 110 125 24 7 78 2 104 0 6 110 | 15
2008 18 142 160 20 0 47 13 80 1 4 85 75
2009 74 42 116 8 0 49 5 62 53 1 116 0
&% 107 294 401 52 7 174 20 246 54 11 311 90




272 (b atptiz M) £104 (201223 4)

2= HBARTEEA > RBRRATE

FEEGBEFRRIEA
E NN B¢ H5rE(%)
= 26 8.8
2 271 91.2
Hat 297 100.0
AT A CEA B¢ 53 E(%)
= 276 92.9
2 21 7.1
&at 297 100.0
Ei NG R R K H5rE(%)
BN AT 251 84.5
El o N E S R R 1 3
BN HRATA 20 6.7
JEEA » NEATEAT 25 8.4
=t 297 100.0
0 HFRIFEFEEEFRIENERE
[CIREIBERE L €& 31| AREEERER &t H3H(%)
ENCINE BEREN=TE o 3 1B 95 251 84.8
EfEer 156
[N EIBPRE St T 1T 20 45 15.2
B 25
=C18 296 100.0

Missing = 1
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RE HAE R EFR 0 SRR A B
RATER 2 & ¥ H B
HERIFITEUR 772 BT KE HrH(%)
& 45 100.0
Het 45 100.0
ﬁ';‘: . v_u.i)g“}%]é —53:]%%43
HIEARESRE - (KUBESUR G s 2 K HrH(%)
(FRAREIRUR A8 7 e BRI BE R )
& 296 100.0
&t 296 100.0
Missing = 1
IS TS F R KEL HH(%)
= 295 99.7
B2 1 0.3
&at 296 100.0
Missing = 1

Rt AN EERLSBORE R RES

fehenatigEd (ARERETEE) RE HH (%)
7 273 922
o 23 7.8
ait 296 100.0

Missing = 1
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EHGHINEE GEERE MRS - (EEHET) TE HH(%)

% 296 100.0
&EF 296 100.0
Missing = 1
FN ATEAAABIAL B vs. FHFRART
BRHEE EEgEE  EEgFE TR TEREE Total
AR E A EHE(%) JfF(%) HE(%) (%)
TR A3 FeE 9(5.8) 11(44.0) 2(1.8) 22(7.6)
F BRI 107(69.0) 11(44.0) 104(93.7) 222(76.3)
F ez 39(25.2) 3(12.0) 5(4.5) 47(16.2)
& 155(100.0) 25(100.0) 111(100.0)  291(100.0)
Chi-Square = 75.683*** (df =4), p <.001, missing = 6
(Phi=.510%** p< 001; Cramer’s V = 361*** p < .001;n=291)
RN EAEEE vs. FRRZE
FHR BEARZERE  REAHZE  FEANSEE Total
AR E TRAT(%) {HAT(%) THHTI(%) (%)
JR B S 18(7.2) 2(10.0) 2(8.0) 22(7.4)
F BRI 197(78.5) 15(75.0) 11(44.0) 223(75.3)
R 36(14.3) 3(15.0) 12(48.0) 51(17.2)
& 251(100.0) 20(100.0) 25(100.0) 296(100.0)

Chi-Square = 18.811** (df =4), p < .01, missing = 1
(Phi = .252**  p <.01; Cramer’s V = .178%*, p < .01; n =296)
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R+ EEEREE vs. FHEAT

. W B IR SR %) %) Total(%)
JE B S 16(6.4) 6(13.3) 22(7.4)
FEm 191(76.1) 32(71.1) 223(75.3)
E &l 44(17.5) 7(15.6) 51(17.2)
&t 251(100.0) 45(100.0) 296(100.0)

Chi-Square = 2.698 (df = 2), p > .05 (p value = .259), missing = 1
(Phi=.095, p > .05; Cramer’s V =.095, p > .05; n =296)

x+— @B AE s (Logistic Regression)

B B Std. Err. Odds Ratio
S E PR ENE e e 453 612 1.574
IS T S R 25.507 40192.970 439710

T NBERTRIT (ref= 25 A HZTHEAT)

JEEN » BTN -1.124 1.465 325
BN AT -765 1.012 466
JEIEA - HEATHEA -19.023 40192.970 .000

HHGRDL (ref= @G HOEFHHIET)

SE{E e SRS 2,507 561 12.273
1Tl i > -1.326 840 266
TWEL -2.180 1.061 113

Cox & Snell R*=.128 Nagelkerke R*=.312

Note : ()88 + 32 (1= i 5 0=~ - K@)
(2) ip <.10; *p < .05; **p < 01; **¥p < 001
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k+—: $AEEHEE —EAY—
(Multinomial Logistic Regression)
L B SE  Odds ratio
Model A : [FEE/MEEH vs. E3CZHE
UANEIRFREE & Ei 324 718 1.383
HIEIT S alfER 22912 000 8.9277
N BRATIRIT (ref= @ik A HZATEAT)
FREN » AT -1.408 1.560 245
BN » ANRATHH -.036 1.139 965
FEEN - HZATHAR - 1191.356 .000
12.775
FHRIT (ref= BEEGEFED)
SO I T BUR IR 3 2.702%* 781 14.905
TRt R E SR /7 057 931 1.058
L -1.390 1.187
Model B : £3CE[E] vs. £ 3CANZH
UANEIREREE St -167 483 846
BT S alfER 1.802 .000 6.063
N BARATIRIT (ref= ik A HZAEEAT)
FREN > AT -.662 834 516
RIEN » ANZATHH 925 725 2.523
FEEN > BB - 374.199 .000
12.185
FHRYC (ref= BEEHFED)
S F M T BUR I o3 250 695 1.284
FT B a HEE (e R o) 1.635%%* 448 5.131
i1 13 335 740

Cox & Snell R2=.220 Nagelkerke R2=.290 Model y2 (12) =73.594, p <.001

Note : (8%« £3¢ (1= g 5 2= KA 3= F=28) > AL ZH B2

(2) tp <.10; *p <.05; **p <.01; ***p <.001
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Rtz FAEENEE — R =
(Multinomial Logistic Regression)
B B SE  Odds ratio
Model C : JFEE/MEEE vs. F3CELIE]
W IR HEE RS 491 621 1.534
AIET S 3R 20.110 6101.213 5416
N BAERTRIT (ref= J20: A HZTAAT)
IREN > NEATHHN -746 1.491 474
BN+ AT -961 1.027 382
FEAN - HETHAEN -591 757.397 554
FHRIL (ref= BEGTHEFED)
SE{E e T 5 U o 2.452%%% 580 11.611
B ELEE G R -1.579% 848 206
L -1.725 1.078
Model D : 3032 vs. EXCELE]
W IREHEE TR 167 483 1.182
AIET S R -1.802 .000 165
N BAERTRIT (ref= J20: A HZTAAT)
IREN > NEATHHN 662 834 1.939
BN AT -.925 725 396
FEAN - HETHEN 11.185 226964  72023.576
FHRIC (ref = BEGTHFED)
SE{E e I 5 U 5 -250 695 779
TR ELEE G R -1.635%%* 448 195
L -335 740

Cox & Snell R2=.220 Nagelkerke R2=.290 Model y2 (12) =73.594, p <.001

Note : ()& © T3 (1= 4+ 2= KE: 3= F=23) » #DURa] A2 iRel

(2) 1p <.10; *p < .05; **p < .01; ***p < 001
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W
e

< R
f
1. ¢ < 3We

UepE (2008) @ fTECHEAERR » BBPURR » =k - BAR -

R (2006) 0 fTHURST @ EUKHE ~ FER - A - BEE
TEBREFEER - 5=k » H233-322 > /b« #HrEdpk -

ZRE (2000) @ FREEZ A TR BN G 2 O - H HIEER
Bk > 6617 > EH18-19 -

Fitnd (1997) » FEITTEGREAHIE 2 B ERE - A AR E
ML RS ERARIE R B - EHIER bz [EIRREERTIE
B E Rt RS am SR > H159-178 » ik : HHE. -

s o T ERBET R A WIEE ¢ NELER2006-2009F 5 E 2 - E A T

 FRA ST T L R T E R s T AREE]
%ﬁaﬁuﬂééﬁiaﬁzﬁ%ﬂfh WA R B R R -

) (1999) » FmiE RO AT - REE M) > EH179-195 »
b - Johe -

PR (2009) » frEEER - S50 =k - Bl

w=E S (2009)  FEEEFEWC T EVIER 0 HEEEHES > 1758
E142-153 ¢

TEEMG - BREER - 28 - $3MEFE (2010)  HEEEMFEFRRZ
PaTEZGHEN S - 5 - PEREEZER -

2. b= IR

Breyer, Stephen G, Richard B. Stewart, Cass R. Sunstein & Adrian
Vermeule (2002), Administrative Law and Regulatory Policy:
Problems, Text, and Cases, New York: Aspen Publishers.

Brown, Keith S. & Adam Candeub (2010), Partisans and Partisan
Commissions, 17 Geo. Mason L. Rev. 789-822.
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